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SENATE  —  1886. 

Special  Committee  on  the  Heturns  of  Votes  for  Senators. — Hon.  James  R, 
Dunbar,  Hon.  Charles  S.  Lilley  and  Hon.  Willloi  T.  Forbes. 

Herbert  L.  Peck  r.  Charles  A.  Reed. 

Senate  Document,  No.  19.     Jan.  29,  1886.    Report  by  all  the  committee. 

Recount  of  Votes.  The  votes  cast  for  senator  in  a  town  in  the  district  will  not  be 
recounted  by  the  Senate  unless  evidence  is  produced  of  such  a  nature  as  to  satisfy 
the  Senate  that  there  was  probable  cause  to  believe  that  a  mistake  had  been  made  in 
ascertaining  or  assuming  the  result  of  the  vote  for  senator  sufficiently  large  to  change 
the  result  of  the  election. 

L.  E.  AVhite  for  petitioner. 

James  H.  Dean  for  sitting  member. 

The  committee  on  the  Returns  of  Votes  for  Senators,  to  whom 
was  referred  the  petition  of  Herbert  L.  Peck,  praying  that  the 
seat  now  occupied  in  the  Senate  by  Charles  A.  Reed  of  the  first 
Bristol  district  be  given  to  him,  having  heard  the  evidence  of 
the  parties  and  the  arguments  of  their  counsel,  submit  the  follow- 
ing report :  — 

Said  district  is  composed  of  the  city  of  Taunton,  and  the  towns  of 
Attleborough,  Easton,  Mansfield,  Norton,  Raynham  and  Seekonk. 
The  plurality  of  said  Reed  in  the  district  upon  the  face  of  the 
returns  was  eleven  votes.  No  claim  was  made  at  the  hearing 
before  the  committee  for  a  recount  except  in  the  towns  of  Mans- 
field and  Raynham,  and  no  evidence  submitted  to  show  a  reason 
for  such  recount  elsewhere.  The  committee  were  of  the  opinion 
that  the  evidence  offered  by  the  petitioner  was  not  sufficient  to 
justify  them  in  making  a  recount  of  the  vote  of  Raynhana,  and 
declined  to  do  so. 
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The  evidence  with  regard  to  Mansfield,  however,  was  of  such  a 
nature  as  to  satisfy  the  committee  that  there  was  probable  cause 
to  believe  that  a  mistake  had  been  made  in  ascertaining  or  assum- 
ing the  result  of  the  vote  for  senator  sufficiently  large  to  change 
the  result  of  the  election. 

The  committee,  therefor,  decided  to  recount  the  vote  of  Mans- 
field for  senator,  and  have  done  so  with  the  following  result :  — 


Herljert  L.  Peck,   68 

Charles  A.  Reed,   154 

WiUiam  H.  Phillips,   20 

The  result  of  the  original  count  made  by  the  selectmen  upon 
the  day  of  the  electioil  was  as  follows  :  — 

Herbert  L.  Peck,   65 

Charles  A.  Reed,   154 

William  H.  Phillips,   20 


The  change  in  the  result  determined  by  the  recount  not  being 
sufficient  to  overcome  Mr.  Reed's  plurality,  the  committee  recom- 
mend that  the  petitioner  have  leave  to  withdraw. 


[The  report  of  the  committee  was  accepted.  —  Senate  Journal, 
1886,  p.  94.] 


MANSFIELD  V.  HITCHI^'GS.     HOUSE,  1886. 
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HOUSE  — 1886. 

Committee  on  Elections.  —  Messrs.  Charles  F.  Jenney  of  Hyde  Park, 
Chamnan;  Alfred  H.  Bryant  of  Wayland,  John  J.  Maguhik  of  Bos- 
ton, Frederick  L.  Whitmore  of  Sunderland,  Daniel  Gunn  of  Boston, 
Cyrus  T.  Batchelder  of  Peabody  and  William  G.  Walkup  of 
Erving. 

Charles  H.  Mansfield  v.  Charles  S.  Hitciiixgs. 

House  Document,  No.  162.   March  10,  1886.    Report  by  Charles  F,  Jen- 
ney, Chairman;  Messrs.  Maguire  and  Walkup  dissenting. 

Qualification  of  Voter.  Residence.  A  voter  who,  on  October  30,  preceding  the 
election  of  representative,  moved  his  family  and  furniture  to  a  place  outside  the  rep- 
resentative district  and  there  took  up  a  permanent  abode,  with  no  Intention  of  resum- 
ing his  former  residence,  has  ceased  to  reside  in  such  district,  and  has  no  right  to  vote 
there  at  such  election. 

Same.  A  voter,  who,  having  no  famih',  had  spent  the  greater  part  of  the  year  in 
Saugus  for  four  years  previous  to  the  election,  and  had  worked  in  Lynn  and  Iwarded 
there  during  the  winter  months,  with  the  exception  of  one  winter  when  he  worked 
in  Lynn  and  boarded  in  Saugus,  being  assessed  and  registered  as  a  voter  in  Saugus 
for  several  years,  was  held,  upon  his  testimony  that  he  was  only  temporarily  in  Lynn 
and  expected  to  return  to  Saugus  the  next  summer,  to  have  acquired  no  domicil  in 
Lynn,  and  to  have  been  qualified  to  vote  in  Saugus. 

Registration  of  Voters.  Personal  Application  necessary  after  Voting  List  is  posted. 
The  provisions  of  section  21  of  chapter  298  of  the  Acts  of  1884  —  that  after  the  lists  of 
qualified  voters  are  printed  and  posted,  as  required  by  law,  no  name  shall  be  added 
thereto  unless  the  applicant  for  registration  appears  in  person  before  the  registrars  or 
assistant  registrars  and  proves  his  claim  to  be  registered — were  held  by  a  majority 
(five)  of  the  comnnttee  to  be  mandatory,  so  that  persons  whose  names  were  added  to 
the  list  after  it  was  so  printed  and  posted,  without  their  personal  application,  were 
not  entitled  to  vote  at  the  ensuing  election,  and  their  votes,  even  if  received  without 
objection,  must  be  in  an  election  controversy-  rejected  as  illegal.  A  minority  of  the 
committee  (two)  held  that  the  law  was  merely  directory ^  and  that  the  votes  of  such 
persons  so  registered,  when  cast  in  good  faith  and  received  without  objection,  should 
be  counted. 

Effect  of  Illegal  Votes  upon  Election.  Burden  of  Proof.  The  mere  fact  that  a 
number  of  illegally  registered  votes  were  cast  and  counted  at  an  election  was  held 
by  the  House  of  Representatives  insufficient  reason  for  avoiding  the  election  in  tho 
absence  of  proof  that  the  result  of  the  election  was  changed  thereby. 

Frank  D.  Allen  and  George  A.  O.  Ernst  for  j^etitioner. 
Fred.  H.  Williams  for  sitting  member. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Charles  H.  Mansfield  for  a  recount  of  the  votes  cast  for  repre- 
sentative in  the  thirteenth  Essex  district,  for  an  investigation  of 
certain  alleged  illegal  voting  for  representative  from  said  district, 
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and  asking  that  said  petitioner  may  be  declared  to  have  been  duly 
elected  a  member  of  this  House,  having  heard  the  parties,  present 
the  following  report :  — 

The  thirteenth  Essex  representative  district  comprises  the  towns 
of  Saugus,  Topsfield,  Lynnfield  and  Middleton.  In  this  district 
seven  hundred  and  fifty-two  votes  were  cast  for  representative. 
Of  these,  Charles  S.  Hitchings  received  three  hundred  and  sixty- 
eight,  Charles  H.  Mansfield  three  hundred  and  sixty-four,  and  all 
others  twenty,  as  appeared  from  the  returns  from  said  district, 
and  said  Charles  S.  Hitchings  was  declared  duly  elected  as  repre- 
sentative from  said  district,  and  a  certificate  of  election,  in  due 
form  of  law,  was  issued  to  said  Hitchings.  No  evidence  was 
offered  of  any  inaccuracies  in  the  count  in  said  district,  and  any 
claim  thereto  was  expressly  waived  by  the  petitioner. 

One  James  W.  Kay  voted  at  said  election  in  the  said  town  of 
Lynnfield  for  the  said  Charles  S.  Hitchings  for  representative 
from  said  district.  On  the  thirtieth  day  of  October,  A.D.  1885, 
said  Ray  moved  his  family  and  household  furniture  to  Lynn,  in 
said  county,  and  out  of  the  said  district,  and  there  took  up  his 
permanent  abode,  having  then  no  intention  to  resume  his  former 
residence  in  Lynnfield. 

One  Charles  Blakeley  voted  at  said  election  in  the  said  town  of 
Saugus  for  the  said  Hitchings  for  representative  from  said  dis- 
trict. Said  Blakeley  had  spent  the  greater  part  of  the  year  in 
Saugus  for  the  last  four  years,  and  had  worked  in  Lynn  and 
boarded  there  during  the  winter  months,  with  the  exception  of 
one  winter  when  he  had  worked  in  Lynn  and  boarded  in  Saugus. 
He  had  been  assessed  for  a  poll  tax  and  had  been  a  registered 
voter  in  Saugus  for  several  years.  He  testified  that  he  was  only 
temj)orarily  in  Lynn,  where  he  expected  to  remain  until  about  the 
first  of  April  next,  and  expected  to  return  to  Saugus  next  sum- 
mer ;  that  he  was  unmarried,  and  had  no  parents  living.  The 
testimony  of  this  witness  was  contradictory. 

Under  the  third  amendment  to  the  Constitution,  residence 
within  the  town  or  district,  in  which  the  right  to  vote  is  claimed, 
for  six  calendar  months  preceding  the  election  is  necessary. 
"Residence,"  as  used  in  the  Constitution,  is  "equivalent  to  the 
familiar  term  domicil."  Opinion  of  the  Justices,  5  Met.  587, 
588.  Domicil  is  a  question  of  fact.  A  man  must  have  a  domi- 
cil somewhere,  and  he  cannot  have  more  than  one  domicil  at 
the  same  time  for  one  and  the  same  purpose.  It  is  obvious,  then, 
that  an  existing  domicil  continues  until  another  is  acquired,  and 
that  the  acquisition  of  a  new  domicil  immediately  terminates  the 
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preceding  one.  Thonidike  v.  Boston,  1  Met.  242  ;  Opinion  of  ilio 
Justices,  supra;  OnlwLuj  v.  Hoice,  Loring  &  Russell's  Election 
Cases,  3.  So,  too,  it  is  well  settled  that  a  "  domicil  once  ex- 
isting cannot  be  lost  by  mere  abandonment,  even  when  coupled 
with  the  intent  to  acquire  a  new  one,  but  continues  until  a  new 
one  is  in  fact  gained."    Shaw  v.  Shaw,  98  Mass.  158. 

Applying  these  principles  to  the  present  case,  it  is  clear  that 
Ray  was  not  a  resident  of  the  town  and  district  for  six  calendar 
months  preceding  the  election,  and  that  his  vote  was  illegal,  and 
should  be  deducted  from  the  plurality  of  four  votes  received  by 
said  Hitchings  according  to  the  oflicial  returns.  Applying  the 
same  principles  to  the  case  of  Blakeley,  your  committee  came  to 
the  conclusion  that  he  had  acquired  no  new  domicil  in  Lynn,  even 
if  he  had  left  Saugus  with  the  intention  of  acquiring  one  else- 
where, and  that  he  was,  so  far  as  residence  was  concerned,  a 
legal  voter  in  the  town  of  Saugus,  and  that  his  ballot  should  be 
counted. 

It  was  also  claimed  that  the  clause  of  the  Constitution  requiring 
the  payment  of  a  State  or  county  tax  as  a  prerequisite  to  the  right 
to  vote  had  not  been  complied  with,  and  that  certain  votes  should 
be  thrown  out  for  that  reason  ;  and  that  there  were  other  alleged 
irregularities,  sufficient  in  number  to  change  the  result  of  the 
election.  But  independently  of  these  alleged  irregularities,  which 
were  not  fully  investigated  and  consequently  are  not  reported 
on,  we  believe  that  there  is  still  another  question  in  issue  that 
disposes  of  this  case,  and  renders  it  unnecessary  to  continue  the 
investigation. 

In  chapter  298  of  the  Acts  of  1884  it  is  provided  (section  27) 
that  the  registrars  of  voters  in  towns  shall,  at  least  thirty  days 
before  the  Tuesday  next  after  the  first  Monday  in  November 
annually,  make  correct  alphabetical  lists  of  all  the  persons  quali- 
fied to  vote  for  the  several  officers  to  be  elected  at  that  time  ;  and 
shall,  at  least  thirty  days  before  said  Tuesday  after  the  first  Mon- 
day in  November  annually,  cause  such  lists  in  towns  to  be  posted 
up  in  two  or  more  public  places. 

Section  21  of  the  same  statute  provides  that,  after  the  lists  of 
qualified  votes  are  printed  and  posted  as  now  required  by  law, 
no  name  shall  be  added  thereto,  unless  the  applicant  for  registra- 
tion appears  in  person  before  the  registrars  or  assistant  registrars 
and  proves  his  claim  to  be  registered  ;  while  section  20  provides 
that  the  registrars  before  registering  any  person  whose  qualifica- 
tions have  not  been  previously  determined  by  them  shall  examine 
him  under  oath  in  regard  to  his  qualifications  to  vote,  and  shall 
require  such  person  to  write  his  name  and  read  in  tlie  official 
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edition  thereof  at  least  three  lines  of  the  Constitution,  other  than 
the  title,  in  such  manner  as  to  show  that  he  is  not  prompted  nor 
reciting  from  memory,  before  they  place  his  name  on  said  register, 
unless  such  person  is  exempted  by  article  20  of  the  amendments 
to  the  Constitution. 

It  appeared  in  evidence  that  at  least  fifty  persons  were  regis- 
tered in  the  town  of  Saugus,  after  the  posting  of  the  lists  as 
required  by  section  27,  without  appearing  in  person  before  the 
registrars  as  required  by  section  21  of  the  statute.  It  also  ap- 
peared that  at  least  thirty-two  of  these  voted  in  said  election  ; 
but  who  these  were,  and  whether  there  was  a  still  larger  number 
of  persons  so  registered  and  voting,  your  committee  were  unable 
to  decide  conclusively  without  the  personal  examination  of  over 
one  hundred  persons.  No  question  has  been  made  as  to  the  legal 
qualifications  of  such  persons  to  vote  in  said  elections,  providing 
they  had  been  properly  registered. 

Was  such  registration  illegal,  and  should  the  votes  of  persons 
so  registered  be  rejected?  It  cannot  be  denied  that  under  section 
21  it  was  the  duty  of  the  registrars  to  require  the  personal  attend- 
ance of  all  applicants  for  registration.  The  statute  is  explicit  in 
its  terms,  and  no  other  construction  was  claimed  at  the  hearings 
before  the  committee. 

The  more  diflScult  question  is  whether  the  provisions  of  section 
21  are  mandatory  or  directory.  Was  their  observance  essential 
to  the  validity  of  the  election,  or  simply  an  irregularity  in  the 
manner  of  conducting  it?  Is  the  requirement  of  personal  presence 
as  a  prerequisite  for  registration  a  condition  upon  which  the  right 
to  vote  depends  ? 

There  are  many  cases  in  which  it  has  been  held  that  ^certain 
informalities  in  election  proceedings  did  not  render  the  vote  itself 
illegal.  A  very  large  number  of  these  have  been  cases  where 
some  irregularity  existed  in  the  proceedings  of  the  election  oflicers 
after  the  election.  Johnson  v.  Cole,  Loring  &  Russell's  Election 
Cases,  36  ;  Beck  v.  Phimnier,  lb.,  40  ;  Newcomh  v.  Holmes,  lb., 
57  ;  Ilcujues  v.  HilUs,  lb.,  300.  In  such  cases,  where  the  vote  has 
been  fairly  and  legally  expressed,  and  can  be  determined,  no  siib- 
sequent  act  is  allowed  to  operate  to  its  exclusion.  In  other  cases, 
the  failure  to  properly  call  the  meeting  has  been  held  insuflicient 
to  invalidate  the  election,  it  being  shown  that  in  fact  notice 
thereof  was  given,  and  that  no  injury  resulted  from  the  failure  to 
observe  such  provisions.  Haws  v.  Darling,  Loring  &  Russell's 
Election  Cases,  18;  Xeiccoinb  y.  Holmes,  lb,,  57;  Bird  v.  3/er- 
rick,  lb.,  115  ;  Hilbnan  v.  Flanders,  lb.,  338  ;  Commonwealth  v. 
Smith,  132  Mass.  289.    In  cases  like  these  the  statute  provisions 
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have  been  construed  to  be  directory.  In  both  of  these  classes  it 
will  be  noticed  that  the  irregularity  was  that  of  the  election  olticers 
and  that  no  fault  or  remissness  could  be  imputed  to  the  electors. 

The  case  of  Wlutdlxer  et  al.^  inditioners^  Loring  &  Russell's 
Election  Cases,  3G0,  was  called  to  the  attention  of  the  committee, 
but  that  case  is  not  an  authority  on  the  point  in  controversy.  It 
was  a  case  arising  under  sections  4  and  12  of  chapter  7  of  the 
Public  Statutes,  providing  for  the  use  of  envelopes  for  the  enclos- 
ure of  ballots.  The  statute  prescribes  the  kind  of  envelope  to  be 
used,  and  declares  that  no  other  envelope  shall  be  used.  A  vote 
was  cast  in  an  envelope,  but  not  of  the  kind  prescribed  by  statute. 
It  was  held,  in  the  Senate,  that  the  vote  should  be  counted.  A 
similar  case  before  this  House  was  decided  differently.  Taft  v. 
Cole^  Loriug  &  Russell's  Election  Cases,  45.  But  whether  the 
case  of  Whitaker  was  rightfully  decided  is  immaterial.  The  de- 
cision in  that  case  was  largely  based  upon  a  comparison  of  the 
various  statutory  provisions  relative  to  the  subject.  The  fact 
that  the  purpose  of  the  statute  was  to  secure  the  privilege  of 
secrecy  to  the  voter  marks  the  wide  distinction  between  that  case 
and  the  present. 

AVhere  a  statute  expressly  provides  that  a  failure  to  observe  its 
provisions  shall  invalidate  the  election,  or  any  votes  cast  therein, 
there  can  be  no  doubt  as  to  its  construction.  In  other  cases  the 
nature  and  purpose  of  the  thing  to  be  done,  the  antecedent  legis- 
lation and  the  particular  language  used  must  be  considered.  As 
a  general  rule,  however,  negative  words  make  a  statute  impera- 
tive.   Dwarris  on  Statutes,  611. 

In  the  present  case  the  statute  is  direct  and  positive.  "It  is 
prohibitory  in  expression  and  effect ;  it  does  not  say  simply  that 
a  certain  thing  shall  he  done^  but  it  declares  in  unequivocal  terms 
that  a  certain  thing  shall  not  he  done.''  Taft  v.  Cole^  uhi  supra. 
It  declares  that  no  name  shall  be  added  "  to  the  list  "  unless  the 
applicant  appear  in  person."  This  provision  goes  to  the  ascer- 
tainment of  the  qualifications  of  the  electors,  and  does  not  come 
within  the  principle  of  the  cases  before  considered. 

Section  9  of  chapter  7  of  the  Public  Statutes  supplements  this 
provision,  and  provides  that  no  person  shall  vote  at  an  election 
whose  name  has  not  been  previously  placed  on  the  list.  It  will 
be  noticed  that  this  section  and  the  one  under  discussion  are  so 
similarly  drawn  that  any  construction  founded  on  the  language 
used  must  be  identical  in  each  case.  The  provisions  of  section  9, 
above  cited,  have  been  held  to  be  mandatory  and  their  non-ob- 
servance a  proper  ground  for  the  rejection  of  votes  cast  in  viola- 
tio/i  of  their  provisions.  Capen  v.  Foster j  12  Pick.  485  ;  Whitaker 
et  ol.^  petitioners^  supra. 


8 


MASSACHUSETTS  ELECTION  CASES  —  1SS6. 


Both  provisions  are,  moreover,  directed  to  the  same  purpose, 
namely,  to  secure  the  proper  proof  of  the  qualifications  of  those 
desiring  to  exercise  the  right  of  suffrage,  and  to  prevent  error  and 
fraud  in  elections.  These  sections  must  be  read  together,  as  both 
relate  to  the  same  subject-matter.  No  name  shall  be  added  to  the 
list  unless  the  applicant  appear  in  person,  and  no  person  shall 
vote  unless  his  name  is  on  the  list.  Your  committee  came  to  the 
conclusion  that  the  section  of  the  statute  under  consideration  was 
mandatory,  and  that  it  came  within  the  principle  laid  down  in 
Capen  v.  Foster^  snpra. 

To  hold  these  provisions  directory  merely  would  leave  the  deter- 
mination of  the  voter's  qualifications  to  evidence  heard  after  the 
election,  and  to  nullify  all  statutory  provisions  requiring  the  de- 
termination of  the  right  of  suffrage  prior  to  casting  the  ballot, 
placing  the  burden  on  those  who  claim  illegal  votes  were  cast, 
not  only  to  search  out  the  alleged  illegal  voters,  but  to  show  their 
want  of  qualifications,  instead  of  requiring  them  to  appear  and 
prove  their  right  to  the  ballot. 

This  is  not  wholly  a  new  question.  A  leading  authority  (Brightly, 
Leading  Cases  on  Elections,  452)  says:  Perhaps  the  most  im- 
portant question  which  has  arisen  under  this  head  of  the  election 
law  is,  whether  the  omission  of  the  election  officers  to  require  from 
unregistered  voters  the  preliminary  proof  required  by  law  is  a  mere 
irregularity  or  a  matter  of  substance  which  renders  such  votes 
absolutely  illegal.  ...  If  the  election  oflicers  receive  a  vote  with- 
out that  preliminary  proof  which  the  law  makes  an  essential 
prerequisite  to  its  reception,  such  vote  is  as  much  an  illegal  one  as 
if  the  voter  had  none  of  the  qualifications  required  by  law.  The 
voter  might  not  be  able  to  produce  the  legal  preliminary  proof, 
and  it  would  not  appear  to  be  just  to  the  candidates  to  permit  a 
vote  to  be  made  legal  by  evidence  subsequently  procured,  which 
was  absolutely  illegal  when  received  by  the  officers."  See  also 
State  V.  Ililmantel,  21  Wis.  562.  In  Michigan,  under  a  statute 
expressly  forbidding  all  voting  by  persons  not  registered,  it  has 
been  held  that  all  votes  cast  by  legal  voters  who  were  not  regis- 
tered, because  there  had  been  no  board  of  registration  in  existence 
to  register  before,  should  be  rejected.  People  v.  PoppJe'kom^  16 
Mich.  342.  And  it  has  been  held,  by  a  committee  of  this  House, 
that  a  person  registered  after  the  expiration  of  the  time  fixed  by 
law  cannot  legally  vote.  ClajUn  v.  Wood^  Loriug  &  Eussell's 
Election  Cases,  353. 

The  antecedent  legislation  upon  this  subject  also  leads  to  the 
same  conclusion.  Under  the  Public  Statutes  (chap.  6,  sect.  24) 
it  was  the  duty  of  the  registration  officers  to  enter  on  the  list  all 
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persons  known  to  them  to  be  qualified  to  vote,  and  no  personal 
attendance  was  required  in  such  case.  When  this  whole  subject 
was  carefully  revised  in  1884  this  clause  was  repealed,  and  that 
requiring  personal  attendance  was  passed.  If  the  Legislature  had 
intended  to  leave  the  determination  of  qualifications,  necessary  in 
order  to  register,  to  the  unofficial  knowledge  of  the  board  of  regis- 
tration, this  section  would  not  have  been  repealed. 

And,  finally,  any  other  construction  than  that  adopted  by  the 
committee  would  lead  to  the  nullification  of  the  law,  and  to  the 
abuses  which  it  was  passed  to  prevent. 

It  was  admitted  at  the  hearings  that  the  alleged  illegal  voters 
had  been  before  the  board  th6  preceding  year ;  that  their  qualifi- 
cations, as  then  existing,  had  been  determined ;  and  that,  if  they 
had  come  before  the  board  in  person,  these  qualifications,  so  far 
as  they  were  of  such  a  nature  as  to  continue  from  year  to  year 
without  change,  need  not  have  been  redetermined.  (Sect.  20, 
chap.  298  of  the  Acts  of  1884.)  But  this  cannot  change  the 
result.  Section  21,  requiring  personal  appearance,  cannot  be 
construed  to  mean  one  thing  for  one  class  of  persons  and  directly 
the  opposite  for  another.  Its  construction  must  be  uniform  in  all 
cases.  But  apart  from  this,  the  determination  of  the  right  to  vote 
depends  upon  many  considerations  of  a  fluctuating  nature  which 
may  exist  at  one  time  and  not  at  another.  Chief  Justice  Shaw, 
in  Capen  v.  Foster^  siqjra,  gives  many  of  the  qualifications  as 
follows :  — 

The  right  of  an  individual  person,  claiming  the  privilege  of 
voting,  may  involve  an  inquiry  into  the  fact  of  citizenship,  sex, 
age,  domicil  within  the  Commonwealth,  domicil  within  the  town 
or  district,  the  payment  of  taxes,  exemption  by  law  from  the  pay- 
ment of  taxes,  and  the  fact  of  his  being  a  pauper,  or  under  guar- 
dianship, or  otherwise." 

The  requirement  of  personal  presence  is  also  necessary  to  pre- 
vent the  placing  of  names  upon  the  list  without  the  knowledge  or 
consent  of  the  person  registered. 

It  was  claimed  at  the  hearings,  and  was  in  evidence,  that  part, 
at  least,  of  those  so  registered  would  have  personally  appeared 
had  not  the  registrars  construed  the  law  as  not  requiring  personal 
appearance  in  all  cases.  But  the  old  rule  of  almost  universal  ap- 
plication must  apply.  Ignorance  of  the  law  excuses  no  one.  The 
mistake  of  a  board  of  registrars  cannot  affect  the  construction  of 
an  act  of  the  Legislature,  and  cannot  operate  to  change  its  intent. 

Your  committee  came  to  the  conclusion  that  the  votes  of  all 
persons  registered  in  violation  of  the  provisions  of  section  21  of 
the  statute  should  be  rejected.     The  illegal  registration,  at  the 
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outside,  was  confined  to  a  little  over  one  hundred  persons,  of 
whom  between  eighty-five  and  ninety  voted.  At  least  fifty  per- 
sons were  wrongfully  registered.  No  definite  conclusion  could  be 
reached  without  the  examination  of  over  one  hundred  persons. 

In  view  of  the  nature  and  extent  of  these  irregularities,  per- 
meating as  they  do  the  entire  poll  of  Saugus,  and  the  utter  disre- 
gard of  the  law  as  to  registration,  it  is  exceedingly  doubtful  and 
uncertain  what  the  vote  of  Saugus  was ;  and  after  any  examina- 
tion, however  extensive  it  might  be,  the  same  doubt  and  uncer- 
tainty would  exist. 

The  committee  therefore  report  that  it  is  impossible  to  deter- 
mine, with  fairness  and  certainty,  the  result  of  said  election. 
Perry  v.  Montague^  Loring  &  Russell's  Election  Cases,  200 ; 
Splaine  v.  McGahey,  lb.,  393. 

The}^  therefore  report  a  resolution  that  the  seat  be  declared 
vacant,  and  a  precept  issued  for  a  new  election.* 

Messrs.  Maguire  and  Walkup  of  the  committee  dissented  from 
the  report,  and  submitted,  as  a  minority,  the  following  views  :  — 

The  statement  of  facts  as  set  forth  in  the  majority  report  is 
correct,  and  the  points  at  issue  are  whether  the  provisions  of 
section  21  of  chapter  298  of  the  Acts  of  the  year  1884  are  directory 
or  mandatory  in  their  nature,  and  whether  the  names  of  persons 
having  been  placed  upon  the  registration  list  without  the  parties 
appearing  in  person  before  the  board  of  registrars,  and  the  votes 
of  such  parties  having  been  received  at  the  polls  without  ques- 
tion, such  votes  shall  subsequently  be  held  illegal.  The  question 
is  not  whether  it  was  the  duty  or  right  of  the  registration  officers 
to  register  the  names  of  those  who  did  not  appear  in  person 
before  them,  nor  whether  it  was  the  duty  of  election  officers  to 
register  such  votes,  but  is,  what  shall  be  done  with  the  votes 
when  once  having  been  received  ? 

While  said  section  21,  when  read  alone  and  apart  from  the 
other  sections  of  said  chapter,  would  seem  to  imply  that  a  failure 

*  [NoTB  BY  THE  EDITOR.  —  The  AttomeT-General  of  the  Commonwealth  ^Hon. 
Edgar  J.  Sherman),  on  Aug.  18,  1886,  gave  the  following  opinion  upon  the  neces- 
sity of  personal  application  for  registration  :  "  It  is  clearly  the  duty  of  the  board 
of  registrars  of  voters  to  require  every  applicant  for  registration  to  appear  in  person 
before  the  board  and  submit  himself  for  examination  under  oath  in  regard  to  his 
qualifications  to  vote;  also  to  require  such  applicant  to  write  his  name  and  to  read 
the  Constitution  (Acts  of  1884,  chap.  298,  sect.  20) ;  and  if  the  applicant  is  a  natural- 
ized citizen,  to  require  him  to  produce  his  naturalization  papers  and  make  oath  that 
he  IS  the  identical  person  named  therein.    (Sect.  38.) 

"  The  practice,  which  I  am  informed  has  grown  up  in  some  towns,  of  entering  upon 
the  register,  by  one  of  the  registrars,  the  names  of  persons  known  to  him  to  be 
entitled  to  vote,  without  the  personal  attendance  of  such  persons  and  a  vote  of  the 
registrars,  is  contrary  to  the  spirit  and  letter  of  the  law,  improper  and  illegal."] 
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of  the  applicant  to  appear  in  person  before  the  registrars  would 
be  fatal,  yet,  when  read  in  connection  with  sections  20  and  35  of 
said  chapter,  and  section  9  of  chapter  7  of  the  Public  Statutes, 
our  conclusion  is  that  the  statute  is  merely  directory. 

The  general  rule  for  the  construction  of  election  statutes  has 
been  best  stated  by  Judge  Cooley  as  follows,  viz.  :  — 

"  Election  statutes  are  to  be  tested  like  other  statutes,  but  with 
a  leaning  to  liberality,  in  view  of  the  great  public  purposes  which 
they  accomplish,  and,  except  where  they  specifically  provide  that 
a  thing  shall  be  done  in  a  manner  indicated  and  not  othenvise^ 
their  provisions,  designed  merely  for  the  information  and  guidance 
of  the  officers,  must  be  regarded  as  directory  only,  and  the  election 
will  not  be  defeated  by  a  failure  to  comply  with  them,  provided 
the  irregularity  has  not  hindered  any  who  were  entitled  from 
exercising  the  right  of  suffrage,  or  rendered  doubtful  the  evi- 
dence from  which  the  result  was  to  be  declared."  Constitutional 
Limitations  (5th  ed.),  777. 

The  whole  tendency  of  the  decisions,  particularly  in  Massachu- 
setts, where  there  has  been  a  failure  to  compl}^  with  the  laws  reg- 
ulating the  forms  and  proceedings  governing  elections,  has  been 
to  regard  such  provisions  as  directory  in  their  nature,  and  not 
mandatory.  The  registrars  simply  determine  whether  a  voter 
possesses  the  qualifications  for  voting  required  by  the  Constitu- 
tion ;  they  do  not  create  new  qualifications,  and  the  mere  failure 
of  the  registration  officer  to  perform  his  duty  should  not  render 
illegal  the  vote  cast  by  a  voter  in  good  faith.  "The  committee 
believe  that  the  whole  law  regulating  the  forms  and  proceedings 
at  elections  is  merely  directory,  and  cannot  deprive  a  voter  of 
rights  which  he  holds  under  the  Constitution."  Methuen,  Cush- 
ing,  S.  &  J.,  Election  Cases,  433.  See  also  Capen  v.  Foster^  12 
Pick.  485.  And  while  it  is  argued  that  in  the  case  at  hand  there 
is  no  excuse,  for  the  voter  himself  should  have  known  it  was  his 
duty  to  appear  in  person  before  the  board,  yet  the  tendency  of 
the  decisions  in  Massachusetts,  both  of  the  courts  and  of  the 
committees  on  elections  of  the  Massachusetts  Legislature,  has 
been,  not  to  rigidly  adhere  to  the  old  maxim, ignorance  of  the 
law  excuses  no  one,"  but  to  put  a  very  liberal  construction  upon 
the  acts  of  a  voter,  endeavoring  in  all  cases  to  ascertain  and 
recognize  his  intention,  and,  if  possible,  to  carry  into  effect  his 
acts  as  he  intended,  although  they  may  not  have  been  in  accord- 
ance with  the  technical  requirements  of  the  law.  There  has  been 
a  very  marked  illustration  of  this  in  the  case  of  ^VIlitaker  v.  Cum- 
mings,  Loring  &  Russell's  Election  Cases,  360,  unanimously 
reported  by  a  committee  of  able  lawyers  of  the  Massachusetts 
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Senate  in  1883,  in  which  all  previous  decisions  were  ably  reviewed, 
which  overrules  the  case  of  Taft  v.  CoZe,  decided  in  1<s.j8,  and 
which  the  minority  think  is  clearly  and  distinctly  parallel  to  the 
present  case. 

The  provisions  of  the  statute  (Pub.  Stats.,  chap.  7,  sect.  1) 
require  that  officers  shall  be  voted  for  upon  one  ballot.  In 
Whitaker  v.  Cummings  the  voter  took  a  regular  ballot  of  one 
party  and  erased  from  it  all  the  names  but  that  for  candidate  for 
governor,  and  then  took  a  ballot  of  the  opposing  party  and  erased 
from  it  only  the  name  of  the  candidate  for  governor,  and  then 
placed  the  two  papers  in  an  envelope  and  deposited  it  in  the  ballot- 
box.  It  was  held  that  the  provisions  of  the  statutes  were  directory 
and  that  said  ballot  should  be  counted. 

There  is  no  distinction  in  the  line  of  reasoning  between  that 
and  the  present  case.  The  Public  Statutes  distinctly  set  forth 
that  officers  should  be  voted  for  on  one  ballot,  and  the  voter  is 
supposed  to  know  it,  and  if  the  rule  "  ignorance  of  the  law  excuses 
no  one  "  should  be  adhered  to,  the  ballot  of  this  man  should  have 
been  regarded  as  irregular  and  cast  out. 

We  believe  the  decision  to  have  been  a  just  one,  and  that,  in 
the  case  at  hand,  the  ignorance  of  the  voter  of  the  provisions  of 
said  section  21  requiring  him  to  personally  appear,  coupled  with 
the  fact  that  the  board  of  registrars  voted  not  to  require  such  person 
to  come  before  them,  and  publicly  gave  notice  of  their  decision, 
should  not  render  votes  cast  by  such  voters  illegal. 

Furthermore,  it  is  claimed  by  the  majority  that  section  9  of 
chapter  7  of  the  Public  Statutes,  providing  "  that  no  person  shall 
vote  at  an  election  whose  name  has  not  been  previously  placed 
upon  such  list,"  supplements  this  provision  of  said  sectiofi  21  of 
chapter  298  of  the  Acts  of  the  year  1884,  and,  when  thus  taken 
together,  they  constitute  a  mandatory  requirement.  We  cannot 
agree  with  the  views  of  the  majority  in  this  respect,  and  would 
again  refer  to  the  same  case  of  Whitaker  v.  Cnmmings,  where 
a  certain  voter  placed  his  ballot  in  an  envelope  different  from  that 
required  by  the  statute,  and  it  was  received  and  deposited  in  the 
ballot-box  without  a  challenge  or  objection  from  the  election 
officers,  and  it  was  held  that  such  vote  should  be  counted. 

Section  12  of  chapter  7  of  the  Public  Statutes  says  :  "  Xo  votes 
shall  be  received  by  the  presiding  otficers  at  an  election  provided 
for  in  this  chapter  unless  presented  for  deposit  in  the  ballot-box 
by  the  voter  in  person  in  a  sealed  envelope  or  open  and  unfolded 
so  that  such  officers  can  know  that  only  one  ballot  is  presented.'* 
Section  4  of  the  same  chapter,  after  providing  for  self-sealing 
envelopes,  says  "such  envelopes  shall  be  of  uniform  size  and 
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color,  and  bear  the  arms  of  the  Commonwealth,  and  no  other  en- 
velopes shall  be  used  at  the  polls." 

Here  we  have  two  positive  and  direct  provisions,  —  no  ballot 
shall  be  received  unless  in  a  sealed  envelope,  and  the  envelopes 
shall  be  of  uniform  size  and  color  and  bear  the  arms  of  the  Com- 
monwealth, and  no  other  envelope  shall  be  used. 

A  voter  used  a  different  envelope  from  that  required  by  the 
statute,  and  the  committee,  in  deciding  that  the  grounds  presented 
for  rejecting  the  vote  are  not  tenable,  and  that  the  vote  should  be 
counted,  say:  "It  seems,  therefore,  to  be  contrary  to  sound  rea- 
son and  the  spirit  of  our  statutes,  and  the  judicial  and  legisla- 
tive construction  of  them,  to  hold  that  a  ballot  cast  in  good  faith 
and  without  fraud  by  a  legal  voter  who  has  complied  with  all  the 
provisions  of  law  which  entitle  him  to  deposit  his  ballot,  should 
be  rejected  because  it  was  deposited  in  the  ballot-box  in  a  com- 
mon envelope  instead  of  the  one  prescribed  by  the  statute. 
Again,  it  was  the  duty  of  the  warden  to  have  refused  the  ballot 
and  directed  the  voter  to  use  the  statute  envelope.  But  no  such 
duty  was  performed  by  that  officer  in  this  case,  and  to  refuse  to 
count  a  vote  thus  ignorantly  deposited  by  a  voter  would  open  the 
door  to  gross  frauds  on  the  part  of  the  election  officers."  (Loring 
&  Russell's  Election  Cases,  363.)  The  cases  are  analogous. 
In  Whitaker  v.  Cummings  it  was  the  duty  of  the  voter  to  know 
that  the  ballot  must  be  cast  in  a  particular  way  provided  by  the 
statute,  as  here  it  was  the  duty  of  the  party  to  know  that  he 
should  appear  in  person  before  the  board  of  registrars. 

In  both  cases  there  was  a  fault  on  the  part  of  those  in  official 
station  ;  in  both  cases  there  was  a  fault  on  the  part  of  the  voter  ; 
and  in  both  cases  the  vote  was  received,  and  the  question  was,  and 
is,  what  shall  be  done  with  it?  We  believe  that  the  decision  in 
Whital'er  v.  Cummings  was  wise  and  proper,  and  that  the  reason- 
ing was  sound  and  applicable  to  the  case  at  hand.  The  ballots 
were  cast  by  legal  voters  who  possessed  all  the  qualifications 
required  by  the  Constitution  ;  they  were  cast  in  good  faith,  with- 
out fraud  and  without  objection,  and  there  has  been  no  question 
raised  but  that  the  election  was  conducted  in  a  perfectly  fair  and 
unobjectionable  manner.  Moreover,  no  injustice  could  have  been 
done  the  petitioner  by  this  method  of  registration,  inasmuch  as  it 
appeared  in  evidence  that  names  representing  both  political  par- 
ties were  thus  placed  indiscriminately  upon  the  list,  and  that  the 
petitioner,  or  some  one  representing  him,  was  present  at  all  the 
meetings  of  the  board  of  registrars. 

The  point  involved  in  the  cases  cited  in  the  report  of  the  major- 
ity of  the  committee  is  not  the  same  as  that  in  the  case  at  hand. 
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The  question  here  is,  what  is  the  effect  of  a  vote  once  received 
and  counted,  having  been  placed  upon  the  register  by  the  proper 
oflacers,  although  irregularly,  as  alleged?  In  each  one  of  the 
cases  cited,  however,  the  votes  were  held  illegal  because  the  names 
of  the  parties  casting  the  same  did  not  appear  upon  the  list  at  all, 
and  notably  so  in  the  Michigan  and  Wisconsin  cases.  Of  the 
Massachusetts  cases  cited,  in  }Vhitaker  v.  Cummings  it  appeared 
that  the  vote  of  one  Graham,  whose  name  had  previously  ap- 
peared on  the  list  and  had  before  the  election  subsequently  been 
erased,  was  received  by  the  election  officer  and  counted.  At  the 
same  time  Graham  was  not  a  resident  of  the  ward  in  which  he 
voted  and  had  no  right  to  vote  there,  and  the  decision  of  the  com- 
mittee that  his  vote  ought  not  to  have  been  counted  was  just  and 
reasonable.  In  the  case  of  Capen  v.  Foster,  12  Pick.  485,  which 
was  a  suit  brought  against  the  election  officers  by  one  whose 
vote  had  been  refused  because  his  name  was  not  on  the  list  of 
qualified  voters,  it  was  decided  that  the  voter  had  no  cause  of 
action,  but  it  was  not  decided  that  if  his  name  had  been  placed 
upon  the  list  irregularly  that  his  vote  should  not  be  counted,  and 
that  is  the  question  at  issue  in  this  case. 

It  is  to  be  noted  that  in  this  case  {Capen  v.  Foster),  which  has 
been  so  frequently  cited  in  the  report  of  the  majority,  Chief  Jus- 
tice Shaw  said :  "  The  Constitution  simply  gives  the  right  of  elec- 
tive franchise  and  prescribes  the  qualifications  of  the  voters,  but 
leaves  the  mode  and  manner  of  exercising  the  right  open  to  regu- 
lation by  the  Legislature,"  and  the  head-note  of  said  case  is  as 
follows,  ■s'iz. :  "The  provision  in  statute  1821,  chapter  110,  and 
statute  1822,  chapter  104  (subsequently  incorporated  in  section  9 
of  chapter  7),  requiring  that,  previous  to  an  election,  the  qualifica- 
tions of  voters  shall  be  proved  and  their  names  be  placed  on  an 
alphabetical  list  or  register,  is  not  to  be  regarded  as  prescribing 
a  qualification  in  addition  to  those  which,  by  the  Constitution, 
entitle  a  citizen  to  vote,  but  only  as  a  reasonable  regulation  of  the 
mode  of  exercising  the  right  of  voting  which  was  competent  to 
the  Legislature  to  make." 

While,  in  all  the  cases  cited,  the  names  of  the  voters  did  not 
appear  upon  the  list  of  voters,  yet,  in  the  case  at  hand,  the  names 
of  all  the  voters  were  placed  upon  the  list  by  the  board  of  regis- 
trars and  were  open  to  inspection  and  criticism  for  nearly  a  week 
previous  to  election,  and  there  must  of  necessity  be  a  different 
construction  placed  upon  a  vote  cast  by  a  party  whose  name 
was  placed  upon  the  registration  list  by  the  proper  officials  than 
upon  that  cast  by  a  party  whose  name  has  never  been  upon  the 
list. 
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But,  assuming  for  the  sake  of  argument  that  these  votes  so  cast 
were  illegal,  it  does  not  seem  to  the  minority  of  this  committee  that 
sufficient  evidence  has  been  presented  to  warrant  the  conclusions 
arrived  at  by  the  majority,  to  the  effect  ,that  the  seat  should  be 
declared  vacant. 

The  rule  of  law  that  the  burden  of  proof  rests  upon  the  plain- 
tiff" holds  with  especial  emphasis  in  contested  election  cases. 
McCrary  on  Elections,  §  306. 

"  An  election  return  cannot  be  set  aside,  or  the  declared  result 
of  an  election  avoided,  unless  it  be  proved  that  illegal  votes  have 
been  cast  against  the  sitting  member,  and  would  have  changed  the 
declared  result."  Barr  et  als.,  petitioners^  Loring  &  Russell's  Elec- 
tion Cases,  254. 

Upon  the  most  liberal  construction  of  the  evidence  presented  in 
favor  of  the  petitioner  and  against  the  sitting  member,  the  sitting 
member  would  still  have  a  majority  of  one  vote,  and  your  minoi  ity 
feel  that,  in  any  event,  the  seat  should  not  be  declared  vacant, 
even  upon  the  construction  given  to  the  statute  by  the  majority, 
unless  it  be  found,  after  an  examination  of  every  voter  whose 
name  was  thus  placed  upon  the  list,  that  a  sufficient  number  of 
such  votes  were  cast  which,  being  deducted  from  the  total  result 
as  announced,  would  leave  the  petitioner  a  majority  of  votes.  It 
is  not  sufficient  to  show  that  illegal  votes  were  cast,  but  it  must 
be  shown  clearly  and  positively  that  a  sufficient  number  of  illegal 
votes  were  cast  to  change  the  result. 

We,  as  a  minority  of  the  committee,  therefore  recommend  that 
the  petitioner  have  leave  to  withdraw. 

[Upon  the  presentation  of  the  report,  and  the  resolution  of  the 
majority  of  the  committee  to  the  House,  the  following  resolution 
was  unanimously  substituted  :  — 

Whereas^  It  does  not  appear  from  the  committee's  report  that 
the  votes  illegally  registered  would  have  changed  the  declared 
result ;  therefore 

Resolved^  That  the  petitioner  have  leave  to  withdraw. 

The  resolution  so  substituted  was  then  unanimously  adopted.  — 
House  Journal,  1886,  p.  346.] 


16 


MASSACHUSETTS  ELECTION  CASES  —  1886. 


Henry  C.  Haskell  v.  Henry  W.  Hopkins. 

House  Document,  No.  201.    March  18,  1886.    Report  by  Alfred  IL 

Bryant. 

Recount  of  Votes  refused.  Where  the  sitting  member  was  declared  elected  by  a 
plurality  of  five  votes,  the  mere  fact  that  there  was  a  discrepancy  of  one  vote 
between  the  whole  number  of  votes  cast  for  representative  in  a  town  of  the  district 
and  the  number  of  names  checked  upon  the  voting  list,  and  that  at  the  closing  of 
the  polls  the  register  of  the  patent  ballot-box  used,  owing  to  some  defect  in  its 
mechanism,  indicated  nearly  one  hundred  more  votes  as  cast  than  were  in  fact  cast 
at  the  election,  is  not  sufficient  reason  for  granting  a  recount  of  the  votes  of  such 
town  by  the  House  of  Representatives. 

The  committee  on  Elections,  to  whom  was  referred  the  petition 
of  Henry  C.  Haskell  of  Deerfield  for  a  recount  of  the  votes  cast 
for  representative  in  the  fourth  Franklin  district,  having  heard 
the  parties,  present  the  following  report :  — 

The  said  district  comprises  the  towns  of  Deerfield,  Conway  and 
Whately.  In  this  district,  six  hundred  and  sixty-three  votes 
were  cast  for  representative.  Of  these,  Henry  W.  Hopkins 
received  three  hundred  and  thirty-four,  and  Henry  C.  Haskell 
three  hundred  and  twenty-nine,  as  appeared  from  the  returns 
from  said  district.  Henry  W.  Hopkins  was  declared  duly  elected 
as  representative  from  said  district,  and  a  certificate  of  election 
in  due  form  of  law  was  issued  to  him. 

The  petitioner  based  his  claim  to  a  recount  upon  two  grounds  :  — 

First,  That  in  Conway  a  discrepancy  occurred  between  the 
votes  as  counted,  the  check-list  and  the  register  of  the  ballot-box 
of  more  than  enough  to  change  the  result  of  said  election. 

Second,  That  the  count  in  said  Conway  was  erroneous. 

At  the  hearings  before  the  committee  it  appeared  that  the  whole 
number  of  votes  cast  in  said  Conway  was  two  hundred  and 
twenty-nine,  of  which,  according  to  the  returns,  said  Hopkins 
received  one  hundred  and  sixty-one  and  said  Haskell  sixtj^-seven. 
One  ballot  did  not  bear  the  name  of  any  candidate  for  representa- 
tive. The  total  number  of  names  checked  upon  the  voting  list,  as 
first  counted,  was  two  hundred  and  twenty-six,  but,  upon  a  second 
count,  made  immediately  after  the  first,  the  number  of  names 
checked  was  found  to  be  two  hundred  and  twenty-eight.  At  the 
closing  of  the  polls  the  register  of  the  ballot-box  marked  three 
hundred  and  twenty-three.  The  registering  mechanism  of  the 
ballot-box  did  not  work  properly.    When  the  numbers  one  hun- 
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dred  and  two  hundred  were  reached  the  box  would  not  register 
until  some  ditticulty  in  the  mechanism  was  obviated.  Before  the 
defect  was  remedied  several  votes  were  cast  without  being  regis- 
tered. Your  committee  did  not,  under  these  circumstances,  deem 
the  discrepancies  between  the  number  of  votes,  the  check-list  and 
the  register  of  the  ballot-box  sufficient  reason  for  granting  a 
recount. 

But  as  evidence  was  offered  tending  to  show  an  inaccuracy  in 
the  count  of  votes  in  said  town  of  such  a  nature  that  the  com- 
mittee regarded  it  as  its  duty  to  recount  the  votes,*  the  town  clerk 
of  Conway  was  summoned  to  appear  with  the  ballots  cast  in  said 
election. 

The  result  of  the  recount  is  as  follows  :  — 

Henry  ^Y.  Hopkins,  160 

Henry  C.  Haskell  67 

By  the  recount  Henry  ^y.  Hopkins  lost  one  vote,  and  his  plu- 
rality was  reduced  to  four,  but  the  result  of  the  election  was  not 
changed. 

The  committee,  therefore,  report  that  the  petitioner  have  leave 
to  withdraw. 

[The  report  of  the  committee  was  accepted.  —  House  Journal, 
1886,  p.  351.] 

*  [Note  by  the  Editor.— The  editor  is  informed  by  the  chairman  of  the  com- 
mittee that  the  recount  in  this  case  was  granted  upon  evidence  of  an  omission  by  the 
selectmen  to  count  a  small  pile  of  ballots,  of  such  a  nature  as  to  call  for  a  recount  ] 
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HOUSE  —  188  7. 

Committee  on  Elections.  —  Messrs.  Otis  C.  Wardwell  of  Haverhill,  Chair- 
man; Thomas  H.  Noonan  of  Boston,  "William  H.  Foote  of  Westfleld, 
William  P.  Taylor  of  Townsend,  Andrew  Quinn  of  Fall  River,  John 
E.  Hayes  of  Boston,  and  Roland  Turner  of  Scituate. 

Peter  T.  Carroll  v.  Johx  F.  O'Connor. 

Report  unprinted,  by  Mr.  "Wardwell,  Chairman. 

[This  was  a  petition  for  the  seat  held  by  the  respondent  for  the 
eighteenth  "Worcester  district.  The  votes  for  representatives,  for  reasons 
not  reported,  were  counted  by  the  committee,  and  the  sitting  member 
found  to  have  a  plurality.  The  committee  thereupon  reported  leave  to 
withdraw,  and  the  report  of  the  committee  was  accepted.  —  House  Journal, 
1887,  p.  222.] 


HOUSE  — 1  888. 

Committee  on  Elections.  — Messrs.  "William  H.  Preble  of  Boston,  Chair- 
man; Frank  A.  Fales  of  Norwood,  Thomas  F.  O'Neill  of  Sudbury, 
Andrew  Quinn  of  Fall  River,  Michael  J.  Garity  of  Boston,  George 
Dennis  of  Gloucester,  and  George  R.  Perry  of  Norton. 

[No  cases.] 
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SENATE  —  1889. 

Special  Committee.  —  Hon.  Henry  H.  Sprague,  Hon.  John  C.  Crosby, 
Hon.  William  N.  Davenport. 

Robert  Howard  v.  Joseph  O.  Xeell. 

Senate  Document,  No.  10.    Jan.  18,  1889.    Report  by  all  the  committee. 

Mistake  in  Name  of  Candidate.  Votes  cast  for  Joseph  Hoicrad  should,  in  an 
election  controversy,  be  counted  for  Joseph  Howard,  upon  proof  that  tlie  name 
Hotcrad  was  printed  by  mistake  upon  certain  ballots,  and  was  intended  for  Howard; 
and  that  no  person  by  name  of  Hotcrad  was  a  known  candidate  for  senator,  or  lived 
in  the  district. 

Recount  of  Votes  by  Senate.  Rule.  After  votes  have  been  recounted  by  the  alder- 
men of  a  city,  as  provided  by  law,  the  votes  will  not  be  recounted  by  the  Senate,  in 
an  election  controversy,  unless  there  are  substantial  and  strong  reasons  for  believing 
that  there  was  fraud  or  error  in  the  recount  by  the  aldermen  which  would  change 
the  result. 

Same.  Facts  not  justifying  Recount.  The  mere  fact  that  in  recounting  votes  all  the 
aldermen  did  not  recount  all  the  votes,  but  were  divided  into  sub-committees,  all 
the  members  of  each  sub-committee  counting  all  the  votes  assigned  to  such  sub- 
committee,—  and  that  there  was  some  difference  between  the  first  count  by  the  elec- 
tion officers  and  the  recount  by  the  aldermen,  —  will  not  justify  a  recount  by  the 
Senate. 

Effect  of  Illegal  Votes  upon  the  Election.  The  Senate  will  not  investigate  the 
validity  of  votes  cast  and  challenged  at  the  election,  unless  it  appears  that  the  result 
might  be  changed  by  such  investigation. 

Same.  The  official  return  of  votes,  htiug  prima  facie  correct,  cannot  be  set  aside 
by  proof  that  votes  were  cast  by  persons  not  entitled  to  vote,  unless  it  also  is  shown 
that  the  election  officers  in  receiving  such  votes  acted  dishonestly  or  collusively,  or 
that  such  votes  were  cast  for  the  successful  candidate  and  that  their  rejection  would 
change  the  result. 

The  special  committee  to  whom  was  referred  the  petition  of 
Robert  Howard,  that  the  seat  now  occupied  by  Joseph  O.  Neill  as 
senator  of  the  second  Bristol  senatorial  district  may  be  given  to 
him,  having  considered  the  same,  submit  the  following  report :  — 

Mr.  Howard  and  Mr.  Neill  both  appeared  before  the  committee 
and  produced  evidence,  but  were  unattended  by  counsel. 

Mr.  Howard  alleged,  as  set  forth  in  his  petition  (a  copy  of 
which  is  hereto  annexed) ,  that  by  the  official  return  of  tlie  elec- 
tion of  senator  in  the  second  Bristol  senatorial  district,  certain 
votes  were  cast  for  Robert  Hoicmd  for  senator ;  that  these  votes, 
though  not  so  counted  in  the  return,  were  intended  for  and  should 
be  counted  for  himself ;  that,  if  the  votes  be  so  counted,  he  will 
have  a  plurality  of  the  votes  cast  for  senator  ;  and  that  he  is 
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entitled  to  the  seat,  instead  of  Mr.  Neill,  who  received  the  certifi- 
cate of  election. 

Mr.  Neill  denied  Mr.  Howard's  claim  to  the  seat,  and  in  answer 
to  the  petitioner  contended  — 

(1.)  That  the  votes  for  Robert  Howrad  for  senator  were  not 
intended  and  should  not  be  counted  for  Robert  Howard. 

In  case,  however,  the  votes  for  Robert  Hoivrad  should  be 
counted  for  Robert  Howard,  and  the  result  thus  give  Mr.  Howard 
an  apparent  plurality,  Mr.  Neill  further  claimed  — 

(2.)  That  an  investigation  should  be  had  of  certain  challenged 
ballots  containing  the  name  of  Robert  Howard  for  senator,  which 
had  been  illegally  received  in  the  city  of  Fall  River,  and  which 
should  be  rejected,  the  number  of  challenged  ballots  so  illegally 
received  being  greater  than  the  apparent  plurality  given  Mr. 
Howard  by  counting  for  him  the  Hoicrad  votes. 

(3.)  That  a  recount  should  be  made  of  the  votes  for  senator 
in  Fall  River,  inasmuch  as  errors  had  been  made  by  the  aldermen 
in  their  recount  of  the  votes  for  senator  in  that  city,  and  as  the 
votes  of  that  city,  if  correctly  counted,  would  still  give  him  (Mr. 
Neill)  a  plurality  of  votes  in  the  district  over  Mr.  Howard. 

(4.)  That  the  votes  cast  for  senator  in  ward  three  in  Fall 
River,  which  gave  Mr.  Howard  a  plurality  of  over  five  hundred 
votes,  should  be  thrown  out,  inasmuch  as  there  was  a  large  num- 
ber of  persons,  qualified  voters  in  that  ward,  who  were  absent  in 
New  York  during  the  day  of  election,  but  whose  names  were 
checked  upon  the  voting  lists  as  having  been  voted  upon. 

First,  The  first  question  was  in  regard  to  the  votes  cast  for 
Robert  Howrad.  The  committee  found  that  by  the  official  return 
for  senator  in  the  second  Bristol  district,  —  » . 

Joseph  O.  Neill  of  Fall  River  received  votes,        .  .  4,663 

Robert  Howard  of  Fall  River  received  votes,       .  .  4,642 

Robert  Howrad  of  Fall  River  received  votes,       .  .  60 

Herbert  A.  Skinner  of  Fall  River  received  votes,  .  .  127 

Thus  giving  Joseph  O.  Neill  a  plurality  of  twenty-one  votes  over 
Robert  Howard.  If,  however,  the  votes  for  Robert  Hoiurad  were 
counted  for  Robert  Howard,  Mr.  Howard  would  have  a  plurality 
of  thirty-nine  votes  over  Mr.  Neill. 

It  appeared  that  Mr.  Burgess,  one  of  the  Republican  candidates 
for  representative  in  Fall  River,  gave  a  verbal  order  to  Patrick 
Delaney  of  the  firm  of  Delaney,  Dillon  &  Co.,  printers  of  the 
regular  Democratic  ticket,  for  a  split  ticket,  so  called,  which 
should  contain  the  names  of  all  the  regular  Democratic  nominees, 
except  that  Mr.  Burgess's  name  should  be  substituted  for  that  of 
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one  of  the  Democratic  candidatos  for  representative.  The  tickets 
were  printed  hastily,  on  the  Saturday  evening  preceding  the  elec- 
tion, and  the  name  of  Robert  Howrad  for  senator  was  by  mistake 
inserted  for  that  of  Robert  Howard,  the  letters  "  ar"  having  been 
inadvertently  transposed  by  the  compositor.  The  proof  was  read 
only  by  Mr.  Delaney,  who  failed  to  discover  the  mistake.  Mr. 
Burgess  received  one  of  the  ballots  before  the  day  of  election, 
but  failed,  he  said,  to  notice  the  mistake.  The  remainder  of  the 
ballots  were  delivered  to  Mr.  Burgess  on  election  day,  shortly 
before  nine  o'clock,  the  hour  of  opening  the  polls,  and  he  hired 
persons  to  distribute  them  in  his  interest  at  six  of  the  Fall  River 
precincts.  The  mistake  was  not  generally  discovered  until  about 
ten  o'clock  in  the  forenoon,  at  which  time  Mr.  Burgess  says  the 
error  was  first  called  to  his  notice.  He  immediately  caused  the 
ballots  to  be  withdrawn  from  his  distributors,  and  took  them  back 
to  the  printer,  who  declared  that  it  was  an  unintentional  error  and 
oversight,  and  refunded  the  money  paid  for  them.  No  evidence 
was  offered  to  show  that  any  other  ballots  were  cast  containing  the 
name  of  Howrad  than  those  so  printed  by  Delaney.  It  was  shown 
that  there  was  no  known  candidate  for  senator  in  that  district  by 
the  name  of  Robert  Hoivrad  ;  that  the  name  of  Hoicrad  was  not 
to  be  found  in  the  directory  or  on  the  voting  list  of  Fall  River  ; 
and  the  mayor,  the  city  clerk  and  other  citizens  who  came  before 
the  committee  did  not  know  of  any  person  by  the  name  of  Howrad 
living  in  Fall  River.  There  was  no  evidence  to  satisfy  the  com- 
mittee that  the  ballots  cast  for  Robert  Hoivrad  were  intended  as 
votes  for  any  other  than  Robert  Howard. 

The  committee  believe  that  the  nature  of  the  error  and  the 
accompanying  circumstances  were  such  as  to  justify  the  conclusion 
that  those  voters  who  cast  ballots  containing  the  name  of  Robert 
Howrad  for  senator  intended  to  vote  for  Robert  Howard  ;  and,  in 
order  that  the  will  of  the  electors  shall  not  be  defeated,  that  the 
votes  for  Robert  Howrad  should  be  counted  for  Robert  Howard. 
Under  similar  circumstances,  in  preceding  cases,  votes  for  Edwin 
Waldron  have  been  counted  for  Edwin  Walden  ;  votes  for  Solomon 
D.  Hood,  for  Salmon  D.  Hood  ;  votes  for  George  Bartholomesz, 
for  George  Bartholmesz ;  and  votes  for  Thomas  T.  Wright  have 
been  counted  for  Joseph  T.  Wright.  McGihhons  v.  Walden^ 
House,  1877,  Loring  &  Russell's  Election  Cases,  289  ;  Hood  v. 
Potter^  House,  1875,  Ih.^  217;  Hohhs  v.  Bartholmesz^  House, 
1872,  lb.,  182  ;  Wright  v.  Hooper,  House,  1865,  lb.,  100.* 

*  [Note  by  the  Editor.  —  The  question  is  regarded  by  the  courts  in  Massachusetts 
as  one  of  identity,  to  l)e  proved  in  each  case  as  a  fact.  Upon  the  question  whether 
Celeste  and  Celestia  meant  one  and  the  same  person  the  court  stated  the  rule ; 
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Second.  The  committee  next  considered  the  challenged  ballots. 
They  ascertained  that  ballots  cast  in  Fall  River,  both  for  Mr. 
Howard  and  Mr.  Neill,  were  challenged  on  various  grounds,  the 
larger  number  challenged  being  for  Mr.  Howard.  They  found, 
however,  that  the  number  of  those  for  Mr.  Howard  which  were 
challenged  was  less  than  thirty-nine, — that  is,  less  than  the 
plurality  given  Mr.  Howard  after  counting  for  him  the  Hoicrad 
votes  ;  so  that,  should  they,  after  receiving  evidence  regarding 
each  challenged  ballot,  decide  to  throw  out  all  those  for  Mr. 
Howard  and  retain  all  those  for  Mr.  Neill,  Mr.  Howard  would 
still  have  a  plurality  of  votes.  Further,  Mr.  Neill  informed  the 
committee  at  this  period  of  their  inquiry  that  he  should  offer  no 
further  evidence.  The  committee,  therefore,  decided  that  they 
were  not  called  upon  to  make  further  investigation  as  to  the 
challenged  ballots. 

Tliird.  In  asking  a  recount  by  the  committee  of  the  votes  for 
senator  in  Fall  River,  Mr.  Neill  disclaimed  any  charge  of  fraud  in 
connection  with  the  recount  by  the  aldermen,  on  which  the  official 
return  was  based.  He  stated,  as  the  reason  why  he  asked  that 
such  recount  should  be  made  by  the  committee,  that  the  aldermen 
had  made  their  recount  hastily,  and  that  there  were  great  differ- 
ences between  the  first  count  of  the  votes,  as  made  by  the  ward 
officers,  and  the  subsequent  recount  made  by  the  aldermen. 

The  committee  found  that  in  making  the  recount  the  eight 
aldermen  began  by  each  counting  all  the  votes  for  senator,  but 
that  after  thus  counting  a  few  precincts  they  were  divided  into 
sub-committees,  containing  members  of  both  parties,  and  a  por- 
tion of  the  ballots  were  assigned  to  each  sub-committee  to  count ; 
that  all  the  members  of  each  sub-committee  counted  all  the  ballots 
so  assigned  to  their  own  sub-committee  ;  that  the  number  of  ballots 
cast  in  Fall  River  was  nearly  eighty-one  hundred  ;  and  that  between 
four  and  five  hours  were  occupied  in  the  recount. 

"The  province  of  the  court  and  jury  in  cases  like  the  present  is  governed  bv  the 
following  rule :  if  two  names,  spelled  differently,  necessarily  sound  alike,  the  court 
may,  as  matter  of  law,  pronounce  them  to  be  idem  sonans  ;  but  if  they  do  not  neces- 
sarily sound  alike,  the  question  whether  they  are  idem  sonans  is  a  question  of  fact 
for  the  jury."  Commonxcealth  v.  Warren,  143  Mass.  568.  And  see  Commonwealth 
V.  Gormley,  133  J7>.,  580;  Commonwealth  v.  Bripham,  147  lb.,  414.  There  is  no 
presumption  of  law  that  Frank  E.  White  is  Frank  A.  White,  as  it  is  settled  in  Mas- 
sachusetts that  a  middle  name  or  initial  is  part  of  the  name,  and  in  a  criminal 
proceeding  a  variance  in  regard  to  it  is  fatal.  Commonwealth  v.  Buckley,  145  Mass. 
181.  In  an  election  controversy,  or  similar  proceeding  involving  the  question  of 
identity,  evidence  is  admissible  to  show  what  person  was  intended  by  the  name 
used.  So  it  is  competent  to  show  that  A.  M.  Allen  was  Augustine  M.  Allen. 
Carleton  v.  Rugg,  149  Mass.  550;  that  E.  T.  Shepard  was  intended  in  a  commission 
to  take  the  deposition  of  E.  S.  Shepard.  Parker  v.  Parker,  146  Mass.  320.  See 
note  to  Wright  v.  Hooper,  Loring  &  Russell's  Election  Cases,  102.] 
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There  were  but  two  considerable  variances  between  the  first 
count  by  the  ward  oflicers  and  the  recount  by  the  aldermen.  In 
ward  four,  precinct  B,  in  the  recount  Mr.  Neill  lost  seven  votes 
and  Mr.  Howard  gained  forty,  a  gain  of  forty-seven  votes  for  Mr. 
Howard.  In  ward  five,  precinct  A,  Mr.  Neill  gained  fourteen 
votes  and  Mr.  Howard  lost  fourteen  votes,  a  gain  for  Mr.  Neill  of 
twenty-eight  votes.  There  were  other  slight  variances  by  which 
both  candidates  gained  and  lost,  but  Mr.  Howard  received  a  plu- 
rality of  the  votes  on  the  first  count  by  the  ward  officers  as  well 
as  in  the  recount  by  the  aldermen,  if  the  Hoivrad  votes  be  counted 
for  him. 

Both  Mr.  Neill  and  Mr.  Howard  were  present  at  the  recount, 
and  neither  made  any  objection  to  the  proceedings,  but  both 
apparently  acquiesced  in  them. 

The  provisions  of  the  Massachusetts  statutes  are  liberal  in 
granting  a  recount  of  the  votes  cast  at  an  election,  after  they  have 
been  once  counted  and  the  result  declared  by  the  ward  or  town 
oflScers.  The  verification  of  the  votes  made  by  a  recount,  so 
provided  by  law,  should  not  be  further  questioned  by  a  legislative 
body  in  the  exercise  of  its  power  as  a  final  judge  of  the  election 
and  qualifications  of  its  own  members  unless  there  are  substantial 
and  strong  reasons  for  believing  there  was  fraud  or  error  in  the 
recount,  which  would  change  the  result. 

The  committee  are  satisfied  from  the  evidence  that  the  recount 
in  this  case  was  not  hastily  or  improperly  made  by  the  aldermen. 
There  were  variations  between  the  first  count  and  the  recount 
made  by  the  aldermen  ;  but  the  mere  fact  of  such  variations  exist- 
ing to  the  extent  named,  unaccompanied  by  any  charge  of  fraud, 
or  more  specific  reasons  for  believing  that  errors  had  been  made 
by  the  aldermen  suflScient  to  change  the  result,  would  not,  the 
committee  believe,  justify  them  in  making  a  second  recount. 

The  committee  seem  to  be  sustained  in  this  conclusion  by  the 
cases  of  Rice  v.  Welch ^  Senate  and  House,  1868,  Loring  &  Rus- 
sell's Election  Cases,  128;  O'Connor  \.  Locke,  House,  1878,  lb., 
310;  MacMalian  v.  McGeough,  House,  1883,  Ih.,  370;  Collins 
v.  Cogswell,  Senate,  1885,  lb.,  390. 

The  adoption  of  a  contrary  principle  would  seem  to  invite  can- 
didates to  apply  for  a  recount  whenever  defeated  by  a  small 
plurality,  on  account  of  the  possibility  of  error  which  always  exists  ; 
would  entail  in  the  future  long  and  tedious  labors  on  the  part  of 
members  of  the  Legislature  ;  and  would  be  opposed  to  public 
policy. 

Fourth.  Upon  the  contention  of  Mr.  Neill  that  the  votes  of 
ward  three  should  be  thrown  out,  because  the  names  of  certain 
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legal  voters  in  that  ward  were  checked  upon  the  voting  list  as  hav- 
ing been  voted  upon  when,  in  fact,  these  voters  were  absent  from 
the  city  during  the  day  of  election,  the  committee  held  to  the  rule 
laid  down  in  the  case  of  Barr  et  a?.,  jy^titioners,  in  1876.  (Loring 
&  Russell's  Election  Cases,  254.)  The  rule  as  there  stated  is,  that 
the  ofl3cial  return  of  votes,  being  prima  facie  correct,  cannot  be 
set  aside  by  proof  that  votes  were  cast  by  persons  not  entitled  to 
vote,  unless  it  is  also  shown  that  the  ward  officers  in  receiving 
such  votes  acted  dishonestly  or  collusively,  or  unless  it  is  proved 
that  such  votes  were  cast  for  the  successful  candidate,  and  that 
the  rejection  of  such  votes  would  change  the  result.  This  prin- 
ciple is  supported  by  the  decisions  of  the  supreme  judicial  court. 
(See  cases  cited  in  note  to  Barr  et  a?.,  siqrra.)  Under  this  rule 
it  was  necessary  for  Mr.  Neill  to  prove  not  only  that  the  names  of 
the  absent  voters  were  voted  upon  by  others  illegally,  but  also 
that  persons  so  illegally  voting,  in  number  at  least  equal  to  Mr. 
Howard's  ascertained  plurality,  voted  for  Mr.  Howard.  Mr.  Neill 
informed  the  committee  that  he  should  not  offer  testimony  upon 
this  point  beyond  the  single  witness  who,  while  the  committee 
was  considering  the  earlier  questions  in  the  controversy,  had 
offered  evidence  tending  to  show  one  such  illegal  vote  for  Mr. 
Howard.  The  committee  consequently  did  not  proceed  further 
upon  this  request  of  Mr.  Neill. 

For  the  reasons  above  set  forth  the  committee  are  of  the  opinion 
that  Mr.  Howard  was  elected  senator  in  the  second  Bristol  dis- 
trict, and  is  entitled  to  the  seat  which  he  claims  in  his  petition, 
and  they  recommend  the  passage  of  the  accompanying  resolution. 

[The  resolution  declared  that  the  petitioner  was  duly  elected 
senator  and  entitled  to  the  seat.  The  resolution  was  adopted.  — 
Senate  Journal,  1889,  p.  77.  Mr.  Howard  qualified  and  took  the 
seat.  —lb.,  p.  169.] 
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HOUSE  — 188  9. 

Committee  on  Elections.  —  Messrs.  William  H.  Preble  of  Boston,  Chair- 
man; Robert  H.  Bowman  of  Boston,  John  E.  Heslan  of  Boston, 
Charles  Howes  of  Ashfield,  Francis  W.  Kittredge  of  Boston,  Ellis 
B.  Purrington  of  Mattapoisett  and  John  F.  Gillespie  of  Boston. 

George  H.  Bond  v.  John  H.  Crowley. 

Report  unprinted,  by  Mr.  Heslan. 

[This  was  a  petition  for  the  seat  held  by  the  respondent  for  the  four- 
teenth Suffolk  district.  The  committee,  without  stating  the  reasons, 
reported  leave  to  withdraw  and  the  report  was  accepted.  — House  Journal, 
1889,  p.  97.] 
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SENATE  — 1890. 

Special  Committee. — Hon.  Henry  L.  Parker,  Hon.  Freeman  Hunt  and 
Hon.  Alfred  S.  Pinkerton. 

B.  Frank  Southwick  v.  George  D.  Hart. 

Senate  Document,  No.  21.    Jan.  28,  1890.    Report  by  all  the  committee. 

Recount  of  Votes  refused.  Votes  will  not  be  recounted  by  the  Senate  unless  the 
petitioner  shows  probable  cause  for  believing  that  such  a  mistake  was  made  or  fraud 
committed  in  ascertaining  the  result  of  the  vote  as  would  change  the  result  of  the 
election.   The  burden  of  proof  is  upon  the  petitioner. 

Imperfect  Marking  of  Official  Ballot.  Ballots  in  the  form  prescriljed  by  Act  of 
1889,  chapter  413,  amending  Act  of  1888,  chapter  436,  section  10  (tbe  Australian  Bal- 
lot Act) ,  although  imperfectly  marked  by  the  voter  will  be  counted  if  the  intention 
of  the  voter  is  clearly  ascertainable. 

Henry  Wardwell  for  petitioner. 

Chas.  Theo.  Russell,  Jr., /o7*  siY^m^  member. 

The  special  committee  to  whom  was  referred  the  petition  of 
B.  Frank  Southwick  praying  for  a  recount  of  the  ballots  cast  for 
senator  in  the  fifth  Essex  senatorial  district,  and  that  the  seat 
now  occupied  by  George  D.  Hart  as  senator  of  said  district  may 
be  awarded  to  the  petitioner,  have  duly  considered  the  same,  and 
submit  the  following  report :  — 


It  appears  from  the  original  returns  made  to  the  secretary  of 
the  Commonwealth  and  transmitted  to  the  governor  and  council 
that  the  vote  for  senator  in  said  district,  as  reported,  was  :  — 


Hart. 

Perkins. 

Southwick. 

Danvers, 

323 

41 

578 

Saugus, 

170 

42 

262 

Grovel  and, . 

119 

9 

117 

Georgetown, 

134 

11 

151 

Lynnfield,  . 

29 

17 

62 

Boxford, 

41 

10 

87 

North  Andover,  . 

172 

23 

202 

Middleton,  . 

41 

5 

75 

Lynn,  . 

1,155 

82 

709 

Peabody,  . 

693 

12 

595 

Wenham,  . 

44 

6 

79 

Total,  . 

2,921 

258 

2,917 
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This  return  -would  give  Mr.  Hart  a  plurality  of  four  votes. 

On  due  notice  given  by  Mr.  Southwick  to  the  various  towns  and 
voting  precincts,  a  recount  was  had  in  all  the  towns  and  voting  pre- 
cincts in  the  district,  and  amended  returns  were  made  to  the  secre- 
tary of  the  Commonwealth  from  all  the  towns  and  voting  precincts 
except  from  the  towns  of  Danvers,  Saugus  and  Groveland. 

The  abstract  of  the  vote  after  these  amended  returns  had  been 
made,  as  it  appears  on  file  in  the  office  of  the  secretary  of  the 


Commonwealth,  was  the  basis  on 

which  Mr.  Hart  was  declared 

elected,  and  was  as  follows  :  — 

Hart. 

Southwick. 

Perkins. 

Boxford,  

Danvers,  

Georgetown,  

Groveland,  

Lynn,  Wards  1,  6,  7,  . 

Lynnfield,  

Middleton,  

North  Andover,  

Peabody,   

Saugus,  

Wenham,  

41 
323 
135 
119 
1,155 

29 

41 
176 
.  707 
170 

44 

90 
578 
151 
117 
709 

62 

75 
203 
609 
262 

79 

10 
41 
11 

9 
82 
17 

5 
23 
15 
42 

6 

2,940 

2,935 

261 

This  return  shows  a  plurality  of  five  for  Mr.  Hart. 

The  recount  for  the  three  towns  which  failed  to  make  amended 
returns,  omitting  the  vote  for  Mr.  Perkins,  which  does  not  affect 
the  result,  gave  the  following  :  — 


Hart. 

Southwick. 

322 
170 
121 

581 
261 
109 

Total,  



613 

951 

Making  a  gain  for  Mr.  Hart  of  seven  votes.  So  that  if  these 
three  towns  had  amended  their  returns  in  accordance  with  the 
recount,  the  vote  upon  which  Mr.  Hart  was  declared  elected  could 
have  given  him  a  plurality  of  twelve  votes  instead  of  five. 

The  petitioner  alleged  "  that  there  were  errors  in  counting  the 
ballots  in  the  various  places  comprising  said  district  which,  if 
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corrected,  -would  show  your  petitioner  to  have  been  elected  ;  that 
the  same  construction  of  the  new  law  under  which  said  election 
was  held  was  not  followed  in  said  places  nor  any  uniformity  of 
method  adopted  therein  of  determining  what  ballots  were  under 
said  election  law  valid  and  what  invalid,  in  the  following  par- 
ticulars among  others,  namely,  in  certain  wards  in  the  city  of 
Lynn,  in  North  Andover  and  Georgetown  and  other  places  ballots 
marked  at  the  left  of  the  candidate's  name  were  counted,  while  in 
Danvers,  Wenham,  Saugus  and  other  places  such  ballots  were 
rejected  ;  that  in  certain  wards  in  the  city  of  Lynn  ballots  marked 
in  the  right  margin  were  not  counted,  while  such  ballots  were 
counted  in  other  places  in  said  district ;  that  in  certain  wards  in 
said  Lynn  ballots  marked  otherwise  than  with  a  cross,  as  required 
by  law,  were  counted  ;  that  in  Danvers  and  certain  wards  in  said 
city  of  Lynn  and  others  of  said  towns,  ballots  were  returned  as 
blanks,  in  which  the  intention  and  choice  of  the  voter  were 
indicated,  though  the  ballots  were  not  prepared  in  strict  con- 
formity to  the  requirements  of  the  statute. 

"  That  if  the  ballots  cast  in  said  district  for  senator  are  counted 
in  accordance  with  any  uniform  and  proper  method,  either  of 
requiring  a  strict  conformity  to  the  law  or  giving  effect  to  the 
choice  of  the  voter  where  it  can  by  any  means  be  discovered  or 
otherwise,  it  will  appear  that  your  petitioner  received  a  plurality 
of  said  ballots  and  was  elected  senator." 

By  section  31,  chapter  299  of  the  Acts  of  1887  and  section  1  of 
chapter  262  of  the  Acts  of  1886,  it  is  provided  that  when  any  error 
is  claimed  in  election  returns  the  board  of  aldermen  in  one  case 
and  the  selectmen  of  the  town  in  the  other  case,  upon  proper 
notice  duly  filed,  shall  within  a  specified  time  after  an  election 
open  the  envelopes  and  examine  the  ballots  throVn  and  deter- 
mine the  questions  raised." 

It  was  claimed  by  the  counsel  for  the  sitting  member  that  the 
intention  of  these  acts,  as  shown  by  the  language  determine  the 
questions  raised,"  was  to  make  the  recounting  final  in  the  absence 
of  fraud  and  in  the  absence  of  any  mistake  other  than  what  might 
occur  in  the  exercise  of  judicial  authority.  In  other  words,  that 
the  local  boards  act  judicially  in  determining  the  questions  raised, 
and  that  although  the  body  to  which  the  contesting  parties  claim 
to  be  elected  may  have  the  arbitrary  right  to  review  the  action  of 
such  local  boards,  yet  that  it  is  not  in  accordance  with  precedent 
or  policy  so  to  do. 

The  counsel  for  the  contestant,  on  the  other  hand,  contended 
that  the  function  of  these  local  boards  was  executive  rather  than 
judicial,  and  that  their  action  was  reviewable. 
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The  committee  ruled,  however,  that,  to  justify  the  Senate  in 
proceeding  to  a  recount  of  the  votes,  or  a  review  of  the  action  of 
the  local  boards,  the  petitioner  must  show  probable  cause  for 
believing  that  such  a  mistake  had  been  made  or  fraud  committed 
in  ascertaining  or  assuming  the  result  of  the  vote  as  would  change 
the  result  of  the  election.  Rice  v.  Welch,  Loring  &  Russell's 
t:iection  Cases,  128;  Burt  y.  Babbitt,  lb.,  179;  Peck  \.  Reed, 
Russell's  Election  Cases  for  1886,  7  ;  ante,  p.  5. 

The  petitioner  at  the  final  hearing  conceded  that  if  all  the  defec- 
tive ballots  were  counted  the  result  of  the  election  would  not  be 
changed,  but  would  give  Mr.  Hart  an  increased  plurality  ;  but  he 
also  claimed  that  if  all  defective  ballots  were  rejected  upon  a 
recount  Mr.  Hart  would  lose  thirtj^-four  votes  and  the  petitioner 
would  lose  twenty-four,  making  a  net  loss  of  ten  for  Mr.  Hart,  and 
that  this  would  either  result  in  a  tie  vote  or  elect  Mr.  Southwick 
by  a  plurality  of  one. 

To  adopt  the  claim  of  the  petitioner,  and  reject  all  defective 
ballots,  would  be  to  disregard  all  precedent  (which  is  to  the  effect 
that  where  imperfect  ballots  are  in  question,  if  the  intent  of  the 
voter  is  clearly  ascertainable,  they  should  be  counted),  for,  as  to 
a  considerable  number  at  least  of  these  defective  ballots,  there  can 
be  no  question  as  to  the  intent  of  the  voter,  and  of  those  where 
such  intent  is  clear  the  larger  number  would  seem  to  have  been 
cast  for  Mr.  Hart. 

The  evidence,  however,  in  the  judgment  of  your  committee, 
failed  to  sustain  the  position  of  the  petitioner,  for,  proceeding 
upon  his  assumption  and  rejecting  all  defective  ballots,  the  com- 
mittee are  satisfied  upon  the  evidence  that  Mr.  Hart  would  still  be 
elected  by  a  plurality  of  two  votes. 

Your  committee  are  therefore  of  opinion  that  no  sufficient  evi- 
dence has  been  produced  to  justify  the  Senate  in  proceeding  to  a 
recount  of  votes,  the  burden  being  upon  the  petitioner  to  produce 
such  evidence,  and  it  is  furthermore  the  judgment  of  your  com- 
mittee that  no  sufficient  evidence  has  been  introduced  to  show 
probable  cause  for  believing  that  any  such  mistake  has  occurred, 
or  any  such  fraud  or  illegality  has  been  committed,  in  ascertaining 
the  result  of  the  election,  as  would  change  its  result. 

As  the  petitioner  has  failed  to  show  by  a  preponderance  of 
evidence  sufficient  cause  for  reviewing  the  action  of  the  local 
recounting  boards,  the  committee  have  deemed  it  unnecessary  to 
pass  upon  any  other  question  presented  for  their  consideration. 

They  therefore  recommend  that  the  petitioner  have  leave  to 
withdraw. 

[The  report  of  the  committee  was  accepted.] 
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HOUSE  — 1890. 

Committee  on  Elections.  —  Messrs.  Frederick  J.  Ranlett  of  Newton, 
Chairman;  Johx  E.  Heslan  of  Boston,  Henry  Cook  of  Leominster, 
Alfred  F.  Field  of  Leverett,  Charles  Moore  of  Waltham,  Augustus 
G.  Perkins  of  Boston  and  John  O'Brien  of  Lawrence. 

Charles  H.  Shepard  v.  Robert  K.  Sears. 

House  Document,  No.  70.  Feb.  4,  1890.   Report  by  Frederick  J.  Ranlett, 
Chairman  ;  Messrs.  Cook  and  Perkins  dissenting. 

Recount  of  Votes.  Recount  by  Selectmen  not  necessarily  Jinal.  —  The  statutes, 
section  1  of  chapter  262  of  the  Acts  of  1886  (now  section  104  of  chapter  423  of  the 
Acts  of  1890)  providing  for  a  recount  of  ballots  cast  in  a  town,  and  giving  the  select- 
men authority,  upon  proper  petition,  to  examine  the  ballots  and  "  determine  the 
questions  raised,"  does  not  make  the  selectmen  a  judicial  tribunal  whose  decision  is 
final.  If  the  petitioner  shows  substantial  and  strong  reasons  for  believing  that  there 
was  fraud  or  error  in  the  recount  by  the  selectmen,  which  would  change  the  result, 
he  is  then  entitled  to  a  recount  by  the  House. 

Same.  If  the  selectmen,  by  reason  of  a  mistaken  construction  of  the  law,  improp- 
erly reject  or  admit  ballots  upon  the  recount  by  them,  and  the  result  is  thereby 
affected,  the  petitioner  is  entitled  to  a  recount  by  the  House. 

Imperfect  Marking  of  Official  Ballot.  —  The  provisions  of  chapter  413  of  the  Acts 
of  1889,  amending  chapter  436  of  the  Acts  of  1888  (the  Australian  Ballot  Act),  in 
prescribing  a  cross  ( X )  to  be  made  by  the  voter,  and  specifying  the  place  for  such 
mark,  as  the  appropriate  margin  or  place  opposite  the  name  of  the  candidate  of  his 
choice  for  each  office,  are  directory  and  not  mandatory,  —  so  that  a  ballot  informally 
or  imperfectly  marked  should  be  counted,  if  it  is  possible  to  determine  the  intention 
of  the  voter. 

Same,  What  Marks  to  he  counted.  —  A  mark  in  form  of  a  cross  ( X )  to  the  right  of 
the  name  of  a  candidate  on  the  official  ballot,  not  in  the  square  provided  but  before 
and  on  the  line  with  the  political  designation,  will,  in  an  election  controversy,  be 
counted  as  a  vote  for  the  candidate  against  whose  name  the  mark  is  made,  — espe- 
cially where  the  voter  has  marked  for  candidates  for  other  offices  in  the  same  manner 
throughout  the  ballot. 

Same.  Presumption.  —  A  voter  who  goes  to  the  polls,  receives  the  official  ballot, 
enters  the  compartment,  marks  his  ballot  with  a  cross  consistently  throughout,  and 
then  deposits  it  in  the  ballot-box,  is  presumed  to  have  intended  to  vote ;  and,  if  pos- 
sible, the  intention  should  be  given  effect. 

Chas.  Theo.  Russell,  Jr.,  for  sitting  member. 

The  committee  on  Elections,  to  whom  was  referred  the  petition 
of  Charles  H.  Shepard  alleging  that  there  was  no  legal  election  of 
representative  from  the  twenty-second  Essex  district  at  the  elec- 
tion held  Nov.  6,  1889,  and  praying  that  the  votes  cast  for  repre- 
sentative in  said  district  may  be  examined  and  legally  counted  by 
the  House,  having  considered  the  same,  submit  the  following  re- 
port :  — 
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The  committee  gave  extended  hearings  to  the  interested  parties, 
the  petitioner  appearing  in  his  own  behalf  and  the  sitting  member 
by  counsel. 

The  twenty-second  Essex  district  is  composed  of  the  towns  of 
Danvers  and  Middleton  and  is  entitled  to  one  representative. 

By  the  original  count  of  the  election  officers  the  petitioner 
appeared  to  be  elected  by  a  plurality  of  two  votes  ;  but  by  a 
recount  duly  made  by  the  selectmen  of  said  towns,  at  which  both 
candidates  were  represented,  the  sitting  member  appeared  to  be 
elected  by  a  plurality  of  three  votes,  the  vote  standing :  — 

For  Robert  K.  Sears,  538 

For  Charles  H.  Shepard,  535 

The  difference  between  the  two  counts  was  due  to  the  discovery 
at  the  recount  of  certain  additional  votes  for  Mr.  Sears  as  to  which 
no  question  is  now  made. 

The  petitioner  alleged,  as  grounds  for  a  recount  by  the  House, 
that  eleven  votes  cast  and  counted  in  the  town  of  Danvers  "  were 
marked  irregularly,  and  were  therefore  defective  under  the  present 
law ;  that  of  said  eleven  votes  four  were  for  the  petitioner  and 
seven  for  said  Eobert  K.  Sears,  and  that  the  rejection  of  said 
'  defective '  votes  would  leave  the  result  a  tie." 

The  petition  contained  allegations  of  other  irregularities  attend- 
ing the  election,  but  no  evidence  was  offered  upon  them,  and  at 
the  final  hearing  the  petitioner  waived  consideration  of  them  by 
the  committee,  resting  his  case  upon  the  alleged  invalidity  of  the 
eleven  votes  aforesaid. 

The  petitioner  did  not  contend  that  the  seven  ballots  thus  cast 
for  the  sitting  member  bore  upon  their  face  any  evidence  of  cor- 
rupt prearrangement  by  which  the  secrecy  of  the  ballot  might  be 
violated,  nor  that  extrinsic  evidence  of  such  prearrangement  could 
be  offered. 

The  counsel  for  the  sitting  member  contended  that  section  1  of 
chapter  262  of  the  Acts  of  1886  (which  provides  for  a  recount  of 
ballots  cast  in  towns) ,  by  giving  the  selectmen  authority  to  exam- 
ine the  ballots  and  "determine  the  question  Taised,"  has  consti- 
tuted the  selectmen  a  judicial  tribunal,  whose  decision  was  not 
reviewable  by  this  House  except  in  the  exercise  of  its  arbitrary 
authority. 

In  view  of  the  opinion  that  the  committee  have  taken  of  the 
ultimate  facts  of  the  present  case,  a  determination  of  this  question 
was  not  essential  to  a  decision  of  this  contest ;  but,  as  the  ques- 
tion is  logically  preliminary  to  any  consideration  of  the  ballots 
referred  to,  it  seems  proper  that  it  should  be  passed  upon. 
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And  the  committee  are  of  opinion  that  the  construction  con- 
tended for  should  not  be  adopted  by  this  House  ;  that  the  true 
intent  of  the  statute  was  to  provide  an  opportunity  for  a  review  of 
the  original  count  under  circumstances  calculated  to  secure  greater 
accuracy  than  is  possible  upon  election  day  ;  and  in  such  a  manner 
that  candidates  might  ascertain  the  exact  condition  of  the  vote. 
At  this  review  the  selectmen  undoubtedly  have  authority  to  pass 
upon  the  questions  raised,  but  to  hold  that  their  decision  should  be 
final  upon  such  questions  as  are  likely  to  be  raised  under  our  present 
Ballot  Act  would  give  to  selectmen  an  authority  the  unrestricted 
exercise  of  which  by  partisan  boards  might  lead  to  the  most  serious 
results. 

Most  of  the  "questions  raised"  under  the  Ballot  Act  of  1888 
are  questions  of  law,  to  wit,  the  construction  of  that  act,  whether 
it  is  mandatory  or  directory ;  and  it  seems  eminently  proper  that 
the  House,  as  the  judge  of  the  election  of  its  members,  should  take 
upon  itself  the  final  decision  of  such  questions. 

The  committee  believe  that  by  the  adoption  of  this  policy  the 
House  will  not  depart  from  long-established  precedents  to  the 
effect  that  when  a  petitioner  has  shown  substantial  and  strong 
reasons  for  believing  there  was  fraud  or  error  in  the  recount  (by 
the  selectmen)  which  would  change  the  result,"  he  is  then  entitled 
to  a  further  verification  of  the  returns  by  the  Legislature.    If  the 

error"  which  he  shows  is  the  improper  rejection  or  admission  of 
ballots  by  the  selectmen,  by  reason  of  their  mistaken  construction 
of  the  law,  he  has  brought  his  case  fairly  within  the  above  rule. 
See  minority  report  (accepted  by  the  House)  in  Boivker  v.  Bond, 
Loring  &  Russell's  Election  Cases,  325. 

Upon  coming  to  the  consideration  of  the  validity  of  the  eleven 
votes  cast  in  Danvers,  the  committee  proceeded  upon  an  agreed 
statement  by  the  parties  as  to  the  manner  in  which  the  ballots  were 
marked.  The  voter  had  in  each  case  marked  a  perfect  cross  to 
the  right  of  the  name  of  the  candidate  and  in  a  line  with  it,  but 
before  the  political  designation.  Moreover,  in  each  case  where 
this  irregularity  appeared,  the  voter  had  marked  for  candidates  for 
other  offices  in  the  same  manner  throughout  the  whole  ballot.  It 
was  further  agreed  that  if  these  ballots  were  rejected  the  result 
was  a  tie,  but  that  if  they  were  counted  the  sitting  member  was 
elected  by  a  plurality  of  three. 

The  petitioner  contended  that  the  Ballot  Act  of  1888  and  the 
amendments  thereto  are  mandatory  throughout,  and  that  in  said 
eleven  ballots,  inasmuch  as  the  cross  marks  were  not  in  the  desig- 
nated square,  the  voter  had  failed  to  comply  with  the  statute 
requirements  and  with  the  card  of  instructions  issued  in  accord- 
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ance  with  the  law  by  the  secretary  of  the  Commonwealth,  and  that 
the  ballots  should  be  rejected. 

The  statutory  provisions  bearing  upon  the  form  and  marking  of 
ballots,  so  far  as  they  are  material  in  this  case,  are  as  follows  :  — 

Sect.  10.  The  ballots  shall  be  so  printed  as  to  give  to  each  voter  a 
clear  opportunity  to  designate  by  a  cross  mark  (  X)  in  a  sufficient  margin 
at  the  right  of  the  name  of  each  candidate,  his  choice  of  candidates.  .  .  . 

Sect.  23.  On  receipt  of  his  ballot  the  voter  shall  forthwith,  and 
without  leaving  the  enclosed  space,  retire  alone  to  one  of  the  voting 
shelves  or  compartments  so  provided,  and  shall  prepare  his  ballot  by 
marking  in  the  appropriate  margin  or  place,  or  cross  (X)  opposite  the 
name  of  the  candidate  of  his  choice  for  each  office  to  be  filled.  .  .  . 

Sect.  26.  If  the  voter  niarks  more  names  than  there  are  persons  to 
be  elected  to  an  office,  or  if  for  any  reason  it  is  impossible  to  determine 
the  voter's  choice  for  any  office  to  be  filled,  his  ballot  shall  not  be 
counted.  .  .  .    (Chap.  413,  Acts  of  1889.*) 

The  card  of  instructions  to  voters  issued  by  the  secretary  of  the 
Commonwealth  contained  the  direction,  Make  a  cross  (X)  in  the 
square  at  the  right  of  the  name  of  each  person  for  whom  you  wish 
to  vote."  And  the  official  ballot  prepared  by  the  secretary  of  the 
Commonwealth  and  used  at  said  election  contained  a  square  on 
the  right-hand  edge  of  the  paper  in  a  line  with  the  name  of  each 
candidate  and  immediately  after  his  political  designation. 

It  has  been  the  tendency  of  all  courts  and  legislative  bodies  to 
construe  election  statutes  with  the  utmost  liberality  in  favor  of 
the  ascertainment  of  the  expressed  will  of  the  voter,  and  whenever 
the  statutes  do  not  most  explicitly  declare  that  particular  infor- 
malities shall  avoid  the  ballot  their  provisions  are  considered 
directory. 

This  tendency  to  the  liberal  construction  of  election  statutes 
must  have  been  familiar  to  the  Legislatures  that  passed  the  Ballot 
Acts  of  1888  and  1889  ;  and,  had  they  intended  to  make  a  hard 
and  fast  rule  to  govern  the  voter  in  the  minutest  details  of  voting, 
they  could  have  found  apt  language  in  which  to  express  such 
intention.  There  is  but  little  language  in  the  acts  that  can, 
according  to  the  familiar  rules  of  construction,  be  held  to  be 
mandatory.  The  strongest  is  to  be  found  in  section  26,  but  the 
same  section  contains  a  clause  which  seems  to  negative  any  con- 
struction which  should  hold  the  acts  to  be  mandatory  in  their 
details  :  — 

If  for  any  reason  it  is  impossible  to  determine  the  voter's  choice  for 
any  office  to  be  filled,  his  ballot  shall  not  be  counted. 

*  Now  sects.  130,  162  of  chap.  417  of  the  Acts  of  1893. 
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It  would  seem  that  the  necessary  implication  from  this  would 
be  that,  if  it  were  possible  to  determine  the  voter's  choice,  his 
ballot  should  be  counted  though  it  might  be  informal. 

Nor  do  a  majority  of  the  committee  find  anything  in  the  general 
spirit  and  purposes  of  the  acts  from  which  they  might  be  inferred 
to  have  a  mandatory  character.  They  were  intended  to  give  pro- 
tection and  independence  to  the  voter,  not  to  restrain  him  ;  to 
provide  him  with  an  official  ballot  and  allow  him  to  deposit  it  in 
secrecy,  not  to  fetter  him  with  details. 

It  will  be  observed  that  the  Ballot  Acts  of  1888  and  1889  make 
no  allusion  to  a  "  square  at  the  right  of  the  name."  This  expres- 
sion appears  only  in  the  *'card  of  instructions."  The  acts  say 
"by  marking  in  the  appropriate  margin  or  place  a  cross  (X)  op- 
posite the  name  of  the  candidate."  If  the  claim  of  the  petitioner 
were  to  be  adopted,  the  card  of  instructions  would  practically  be 
incorporated  in  the  acts  and  the  whole  then  treated  as  mandatory, 
a  result  which  it  is  difficult  to  believe  was  contemplated  by  the 
framers  of  these  statutes.  Indeed,  it  might  fairly  be  said  that  the 
ballots  in  question  in  this  case  are  marked  in  more  technical  ac- 
cordance with  the  statute,  more  immediately  opposite  the  candidate's 
name,  than  ballots  would  be  which  were  marked  in  the  square 
designated  upon  the  official  ballot  at  the  right  of  the  candidate's 
political  designation. 

Although  the  Ballot  Acts  in  force  in  Great  Britain  and  her 
dependencies  are  not  identical  in  form  and  language  with  our  own, 
they  are  identical  in  purpose  and  spirit,  and  the  cases  that  have 
arisen  under  them  are  valuable  as  precedents  here.  In  the  leading 
English  case  of  Woodward  v.  Sarsoiis,  L.  R.  10,  C.  P.  733,  the 
rule  is  stated  to  be  that  "  the  paper  must  be  marked  so  as  to  show 
that  the  voter  intended  to  vote  for  some  one,  and  so  as  to  sliow 
for  which  of  the  candidates  he  intended  to  vote.  It  must  not  be 
marked  so  as  to  show  that  he  intended  to  vote  for  more  candidates 
than  he  is  entitled  to  vote  for,  nor  so  as  to  leave  it  uncertain 
whether  he  intended  to  vote  a't  all,  or  for  which  candidate  he  in- 
tended to  vote,  nor  so  as  to  make  it  possible,  by  seeing  the  paper 
itself,  or  by  reference  to  other  available  facts,  to  identify  the  way 
in  which  he  has  voted.  If  these  requirements  are  substantially 
fulfilled,  then  there  is  no  enactment  and  no  rule  of  law  by  which  a 
ballot  paper  can  be  treated  as  void  though  the  other  directions  in 
the  statute  are  not  strictly  obeyed." 

The  above  rule  seems  to  be  in  perfect  accord  with  any  reason- 
able interpretation  of  our  own  Ballot  Act,  and  the  committee  are 
aware  of  no  case  in  which  ballots  marked  with  crosses  at  the  right 
of  candidates'  names,  but  not  within  the  spaces  marked  off  for 
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them,  have  been  held  invalid.  Their  validity  is  expressly  affirmed 
in  Shield  v.  Ennis,  8  Irish  C.  L.  240  ;  Cameron  v.  McLennan^ 
Hodg.  Election  Cases,  671  ;  Robertson  v.  Adamson,  3  Ct.  of  Sess. 
(4th  Series),  978. 

A  majority  of  the  committee  are  therefore  of  opinion  that  the 
eleven  ballots  in  question  in  this  case  are  not  to  be  rejected  for 
any  technical  non-compliance  with  the  statute  requirements,  but 
that,  if  the  intent  of  the  voters  can  be  clearly  ascertained  from 
them,  they  should,  in  accordance  with  familiar  precedents,  be 
counted  as  cast. 

As  to  the  intent  of  the  voters  in  casting  these  ballots  the  com- 
mittee believe  that  no  reasonable  doubt  can  be  entertained.  A 
voter  who  goes  to  the  polls,  receives  the  official  ballot,  enters  the 
compartment,  marks  his  ballot  with  a  cross  consistently  through- 
out and  then  deposits  it  in  the  ballot-box,  must  be  presumed  to 
have  performed  these  acts  for  the  purpose  of  expressing  his  choice 
of  candidates  ;  and  in  the  present  case  the  expression  of  that 
choice  seems  clear. 

A  majority  of  the  committee  consequently  are  of  opinion  that 
these  eleven  ballots  were  properly  counted  by  the  selectmen,  and 
that  the  sitting  member  was  duly  elected  as  shown  by  the  returns. 

They  therefore  recommend  that  the  petitioner  have  leave  to 
withdraw. 

Messrs.  Cook  and  Perkins  of  the  committee  do  not  concur  in 
the  report. 

[The  report  of  the  committee  was  accepted.] 
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Henry  Jones  v.  Lewis  P.  Loring. 

House  Document,  No.  92.    Feb.  11,  1890.    Report  by  Frederick  J.  Ran- 

LETT,  Chairman. 

Recount  of  Votes  refmed.  The  right  of  recounting  votes  will  be  exercised  only 
upon  satisfactory  preliminary  proof  of  such  substantial  facts  or  well-grounded  causes 
of  suspicion  as  would  induce  strong  conviction  that  fraud  or  mistake,  prejudicial  to 
the  contestant,  might  appear  upon  such  examination ;  and  in  the  absence  of  such 
preliminary  proof  the  returns  of  city  and  town  officials  should  stand  as  correct. 

Same.  Rule  applies  to  Recount  of  Marks  upon  Official  Ballot.  The  Acts  of  1888, 
chapter  436,  and  of  1889,  chapter  413  (the  Australian  Ballot  Act»),  make  no  change 
in  the  rule  governing  the  recount  of  votes  by  the  House.  The  marks  made  by  voters 
upon  the  official  ballots  will  not  be  recounted  by  the  House  unless  the  petitioner 
shows  such  substantial  facts  or  well-grounded  causes  of  suspicion  as  would  induce 
strong  conviction  that  illegal  or  fatally  defective  votes  had  been  cast  and  counted, 
and  that  their  number  was  sufficient  to  change  the  result. 

Imperfect  Marking  of  Official  Ballot.  What  Marks  counted.  Ballots  with  the 
cross  (X)  marked,  not  in  the  square  or  place  designated,  but  on  the  line  between 
the  residence  and  political  designation  of  a  candidate,  will  in  an  election  controversy 
be  counted  for  such  candidate,  in  absence  of  proof  that  such  mark  was  intended  to 
reveal  the  identity  of  the  voter. 

Same.  Ballots  with  the  cross  (X)  marked,  not  in  the  square  or  place  designated, 
but  on  the  line  at  the  left  of  the  name  of  the  candidate,  will  in  an  election  controversy 
be  counted  for  such  candidate,  in  absence  of  proof  that  such  mark  was  intended  to 
reveal  the  identity  of  the  voter. 

Same.  Ballots  marked  with  a  caret  or  inverted  V,  or  with  a  character  consisting 
of  two  oblique  strokes,  like  a  rude  letter  Y,  in  the  square  designated  on  each  ballot, 
opposite  the  name  of  the  candidate,  will  in  an  election  controversy  be  counted  for 
such  candidate,  in  absence  of  proof  that  such  marks  were  intended  to  reveal  the 
identity  of  the  voter. 

W.  G.  A.  Pattee  for  j^etitioner. 
Joseph  O.  Burdett  for  sitting  member. 

The  committee  on  Elections,  to  whom  was  referred  the  petition 
of  Henry  Jones  for  the  seat  now  held  by  Lewis  P.  Loring  as  rep- 
resentative from  the  fourth  Plymouth  district,  having  met  the 
parties  and  heard  their  evidence  and  the  arguments  of  counsel, 
submit  the  following  report :  — 

The  said  district  is  composed  of  the  towns  of  Hingham,  Hull 
and  Cohasset,  and  is  entitled  to  one  representative. 

The  petition  alleged,  and  it  was  not  disputed,  that  the  total 
vote  for  representative  in  said  district  at  the  annual  state  election 
was  declared  as  follows  :  — 

For  Lewis  P.  Loring,  443 

For  Henry  Jones,  441 

For  Thomas  Stephenson,  64 

*  Now  chapter  417  of  the  Acts  of  1893. 
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And  that  at  a  recount  duly  had  the  vote  was  declared  as 
follows  :  — 


For  Lewis  P.  Loring,  444 

For  Henry  Jones,  442 

For  Thomas  Stephenson,  64 


The  difference  between  the  two  counts  was  due  to  the  discovery 
at  the  recount  of  an  additional  ballot  for  Mr.  Jones  which  was 
originally  overlooked  and  to  the  admission  of  a  ballot  for  Mr. 
Loring  which  was  originally  rejected.  These  ballots  are  herein- 
after referred  to  as  Nos.  22  and  23  respectively. 

The  petitioner  alleged  "  that  in  said  election  in  said  towns  of 
Hingham  and  Cohasset,  and  at  the  recount  of  votes  in  said  towns, 
certain  votes  which  were  marked  illegally,  improperly  and  in  viola- 
tion of  the  provisions  of  chapter  436  of  the  Acts  of  1888  and  acts 
in  amendment  thereto,  were  illegally,  improperly  and  irregularly 
counted  for  said  Lewis  P.  Loring  and  for  said  petitioner,  and  that 
if  the  aforesaid  votes  are  not  counted  for  said  Loring  and  said 
Jones,  your  petitioner  received  a  majority  of  votes  cast  in  said 
district  .  .  .  and  was  duly  and  legally  elected." 

The  petition  contained  proper  specifications  of  the  alleged  defec- 
tive ballots,  and  a  witness  who  represented  the  petitioner  at  the 
recount  in  Hingham  and  Cohasset  testified  to  the  number  and 
marking  of  said  ballots  substantially  as  alleged. 

The  sitting  member,  on  the  other  hand,  produced  evidence 
which  tended  to  contradict  the  petitioner's  testimony  as  to  Hingham 
and  Cohasset  ballots,  and  also  further  evidence,  which  was  not 
contradicted  by  the  petitioner,  of  additional  informal  ballots  in  all 
the  towns  of  the  district. 

At  the  conclusion  of  the  testimony  counsel  for  the  petitioner 
contended  that,  although  the  committee  might  not  be  satisfied 
from  the  evidence  that  the  petitioner  should  be  declared  elected,  a 
prima  facie  case  had  nevertheless  been  made  out  which  entitled 
the  petitioner  to  have  the  ballots  examined  and  recounted  by  the 
committee. 

The  rule  governing  applications  for  a  recount  of  votes  by  the 
House  is  well  established  by  a  long  line  of  decisions,  and  is,  per- 
haps, best  stated  as  follows  :  — 

The  right  of  recounting  votes  will  be  exercised  only  upon  sat- 
isfactory preliminary  proof  of  such  substantial  facts  or  well- 
grounded  causes  of  suspicion  as  would  induce  strong  conviction 
that  fraud  or  mistake,  prejudicial  to  the  contestant,  might  appear 
upon  such  examination  ;  and  in  the  absence  of  such  preliminary 
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proof  the  returns  of  city  and  town  officials  should  stand  as  cor- 
rect."   Rice  V.  Welch^  Loring  &  Russell's  Election  Cases,  128. 

The  committee  find  nothing  in  our  present  Ballot  Act,  or  in  the 
character  of  the  questions  that  arise  under  it,  that  should  lead  to 
any  modification  of  the  above  rule.  Its  object  is  clear,  —  to  pre- 
vent candidates  who  are  defeated  by  a  close  vote  from  coming  to 
the  House  for  a  recount  upon  the  mere  possibility  that  it  may 
develop  something  in  their  favor.  The  rule,  therefore,  is  that  the 
petitioner  must  show  substantial  facts  tending  to  the  conclusion 
that  a  recount  would  or  might  change  the  result.  The  simple  fact 
that  the  vote  is  close  does  not,  of  itself,  affect  the  question. 

As  applied  to  the  present  case  the  rule  would  require  that  the 
petitioner  should  show  such  substantial  facts  or  well-grounded 
causes  of  suspicion  as  would  induce  strong  conviction  that  illegal 
or  fatally  defective  votes  had  been  cast  in  the  district,  and  that 
their  number  was  sufficient  to  change  the  result.  The  petitioner  is 
not  required  to  prove  this  beyond  a  reasonable  doubt ;  but,  on  the 
other  hand,  he  is  not  entitled  to  have  the  case  considered  upon  his 
ex  imrte  testimony ;  it  must  appear  upon  the  whole  preliminary 
proof  that  there  is  probable  cause  for  believing  that  a  recount 
might  change  the  result. 

Adopting  this  rule,  and  construing  the  testimony  with  consider- 
able latitude  in  the  petitioner's  favor,  the  committee  find  that  the 
following  "  informal  "  ballots  were  cast  and  counted  in  said  district. 

Nos.  1  to  11.  Ballots  with  a  cross  mark  between  residence  and 
political  designation  :  Loring,  7.    Jones,  4. 

Nos.  12  and  13.  Ballots  with  a  single  oblique  stroke  at  the 
right  of  the  name  and  in  the  compartment  with  it,  or  in  the  square  : 
Loring,  1.    Jones,  1.  \ 

Nos.  14  and  15.  Ballots  with  a  cross  between  Christian  name 
and  surname  :  Loring,  1 .    Jones,  1 . 

Nos.  16  to  20.  Ballots  with  a  cross  mark  at  the  left  of  the 
name  :  Loring,  3.    Jones,  2. 

No.  21.  Ballot  with  a  caret,  or  inverted  V,  in  the  square: 
Loring,  1. 

No.  22.  Ballot  with  a  character  consisting  of  two  oblique 
strokes,  like  a  rude  letter  Y,  in  the  square  :  Jones,  1. 

No.  23.  Ballot  with  a  figure  2  in  the  square,  other  candidates 
being  marked  with  other  figures  :  Loring,  1. 

In  each  of  the  above-described  ballots  (except  No.  23)  the 
voter  had  marked  for  candidates  for  other  offices  in  the  same 
manner  throughout  his  ballot.  No  evidence  was  offered  to  prove 
that  any  of  these  marks  were  intended  to  reveal  the  identity  of 
the  voter. 
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Upon  the  question  whether  the  above  ballots  were  properly 
counted  as  being  in  substantial  compliance  with  the  requirements 
of  the  Ballot  Act  (Acts  of  1889,  chap.  413)  the  committee  report 
their  conclusions,  so  far  as  they  are  material,  as  follows  :  — 

Nos.  1  to  11,  being  of  the  same  character  as  those  described  in 
their  former  report,  accepted  by  the  House  {Shepard  v.  Sears, 
ante,  p.  30),  are  governed  by  that  case,  and  were  properly  counted. 

Nos.  12  to  15,  being  equally  divided  between  the  candidates, 
do  not  affect  the  result. 

Nos.  16  to  20.  As  to  the  validity  of  these  ballots  the  com- 
mittee entertain  no  doubt.  Section  23  of  the  Ballot  Act,  which  is 
the  only  section  that  contains  directions  to  the  voter  how  to  mark 
his  ballot,  provides  that  he  shall  prepare  his  ballot  by  marking 
in  the  appropriate  margin  or  place  a  cross  opposite  the  name  of 
the  candidate  of  his  choice.  ..."  It  does  not  say  to  the  right 
of  the  name;  and  although  section  10  provides  that  "the  ballots 
shall  be  so  printed  as  to  give  to  each  voter  a  clear  opportunity  to 
designate  by  a  cross  mark  in  a  sufficient  margin  at  the  right  of  the 
name  his  choice  of  candidates,"  it  is  not  believed  that  these  sec- 
tions, one  containing  directions  to  the  secretary  of  the  Common- 
wealth and  the  other  containing  directions  to  the  voter,  can  be 
fairly  construed  together  so  as  to  bind  the  voter  to  an  exact  observ- 
ance of  this  matter  of  detail.  If  the  directions  in  the  statute  are 
not  explicit,  the  voter  cannot  be  held  to  the  most  rigid  construction 
that  can  be  put  upon  them  ;  on  the  contrary,  when  the  question  is 
as  to  nullifying  the  will  of  the  voter,  considerable  latitude  ma}' 
fairly  be  allowed  to  a  voter  who  seems  to  have  considered  that 
"the  appropriate  margin"  was  that  margin  which  is  nearest  the 
candidate's  name,  "  opposite  "  which  he  is  directed  to  mark. 

Although  the  English  Ballot  Act  is  more  explicit  than  our  own, 
and  directs  the  voter  to  "  place  a  cross  on  the  right-hand  side 
opposite  the  name  of  each  candidate  for  whom  he  votes,"  it  was 
nevertheless  held  in  the  carefully  considered  case  of  Woodward  v. 
Sarsons,  L.  R.  10,  C.  P.  733,  that  a  ballot  marked  with  a  cross  at 
the  left  was  valid,  as  substantially  indicating  that  the  voter 
intended  to  vote  for  the  candidate  against  whose  name  it  was 
placed.  In  cases  in  which  crosses  at  the  left  have  not  been 
counted  the  reason  generally  given  is  that  the  mark  in  that  place 
may  be  an  identifying  one,  a  reason  which  the  committee  believe 
does  not  apply  to  this  case. 

Nos.  21  and  22  may  be  considered  together,  and  the  committee 
are  of  opinion  that  these  marks,  though  carelessly  made,  are 
in  substantial  compliance  with  the  statute.  Even  in  courts  that 
have  been  inclined  to  place  the  strictest  construction  upon  the 
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Ballot  Act  the  rule  has  been  adopted  that  rough  or  imperfect 
crosses,  or  marks  involving  the  use  of  more  than  a  single  stroke, 
are  to  be  treated  as  crosses  ;  thus  in  Robertson  v.  Adamson,  3  Ct. 
of  Sess.  978,  certain  marks  with  a  loop  at  the  top,  like  a  rude 
figure  1  or  7,  were  counted,  and  in  JIaickins  v.  Smith,  8  Can. 
Sup.  Ct.  676,  a  character  described  as  an  inverted  V  was  held 
valid.  The  committee  believe  that  a  rule  as  liberal  as  this  may 
safely  be  adopted  here. 

The  committee  are  further  of  the  opinion  that  none  of  the  marks 
above  referred  to  are  liable  to  any  reasonable  suspicion  of  being 
upon  their  face  identifying  or  preconcerted  marks.  They  are  evi- 
dently the  result  of  carelessness,  not  of  corruption. 

The  exercise  of  such  ingenuity  as  might  be  expected  of  a  voter 
who  was  disposed,  by  corrupt  prearrangement,  to  put  a  distinguish- 
ing mark  upon  his  ballot,  would  readily  devise  some  method  of 
identification  that  would  be  equally  clear  to  a  party  to  the  arrange- 
ment, and  vastly  more  ditficult  of  detection  by  the  election  officers, 
or  others  not  parties  to  it.  That  such  a  voter  should  risk  the 
validity  of  his  ballot  by  marking  it  so  conspicuously  as  to  call 
immediate  attention  to  the  peculiarity  seems  hardly  within  the 
range  of  probability. 

It  would  further  seem  that  such  an  over-suspicious  interpretation 
of  irregular  marks  would  afford  counting  boards  an  excuse  for  the 
rejection  of  informal  ballots  rather  than  any  valid  reason  for  so 
doing,  and  would  result  in  the  disfranchisement  of  honest  though 
heedless  voters  rather  than  the  punishment  of  unscrupulous  ones. 

In  the  present  case,  at  least,  there  being  no  extrinsic  evidence 
that  the  secrecy  of  the  ballot  has  been  violated,  and  the  peculiari- 
ties of  marking  being  common  to  the  ballots  for  each  candidate, 
the  committee  believe  that  the  argument  referred  to  is  entitled  to 
no  weight. 

The  marks  are,  further,  of  such  a  character  as  clearly  to  reveal 
the  voter's  intention.  They  are  marks  of  choice,  not  of  cancel- 
lation. There  being  three  candidates  upon  the  ballot,  of  whom 
only  one  was  to  be  elected,  the  voter  has  in  each  instance  set  his 
mark  opposite  the  name  of  one.  The  only  reasonable  inference  is 
that  he  intended  to  vote  for  that  candidate.  According  to  the 
general  rule  applicable  to  the  construction  of  election  statutes,  and 
according  to  the  spirit  of  this  act  as  manifested  in  section  26,  the 
intent  of  the  voter  must  govern,  and  his  ballot  be  counted. 

It  is,  therefore,  the  judgment  of  the  committee  that  the  ballots 
referred  to,  being  in  substantial  compliance  with  the  requirements 
of  the  statute,  and  not  open  to  the  objection  of  violating  its  spirit, 
and  furthermore,  clearly  revealing  the  intent  of  the  voter,  were 
properly  counted  for  the  respective  candidates. 
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As  to  ballot  No.  23  it  is  not  necessary  to  express  an  opinion, 
for  even  if  it  be-  rejected,  the  sitting  member  would  still  have  a 
plurality  of  one  vote. 

The  committee  are  therefore  of  opinion  that  no  satisfactory  evi- 
dence has  been  produced  to  show  probable  cause  for  believing  that 
a  sufficient  number  of  illegal  ballots  were  cast  at  said  election  to 
change  the  result. 

They  therefore  unanimously  recommend  that  the  petitioner  have 
leave  to  withdraw. 

[The  report  of  the  committee  was  accepted.] 


HOUSE  — 1891. 


Committee  on  Elections. — Messrs.  Charles  M.  Bacheller  of  Lynn, 
Chairman  ;  Morton  E.  Converse  of  Wincbendon,  Richard  F.  Bar- 
rett of  Concord,  Edward  C.  Howe  of  Shrewsbury,  William  Cannon 
of  Boston,  John  O'Brien  of  Lawrence  and  Samuel  E.  Ripley  of 
Montague. 

Herman  Bird  v.  Malcooi  E.  Rideout. 

House  Document,  No.  155.    March  4,  1891.    Report  by  Charles  M.  Bach- 
eller, Chairman. 

Recount  of  Votes  refused.  The  House  of  Representatives  will  not  recount  votes  for 
representative  merely  because  the  member  is  returned  as  elected  by  a  majority  of  one 
vote,  and  the  contestant  claims  that  the  count  was  incorrect. 

E.  B.  Hale  for  petitioner, 

E.  R.  Champlix  for  sitting  member. 

The  committee  on  House  Elections,  to  whom  was  referred  the 
petition  of  Herman  Bird  for  a  recount  of  votes  cast  for  representa- 
tive in  the  fourth  Middlesex  district,  having  met  the  parties  and 
heard  their  evidence  and  the  argument  of  counsel,  present  the  fol- 
lowing report :  — 

The  said  district  is  composed  of  precincts  one,  two,  three,  four, 
and  five  of  the  fourth  ward  in  the  city  of  Cambridge. 

The  petition  alleged  that  by  a  count  of  the  election  officers  in 
said  district,  Malcolm  E.  Rideout  appeared  to  be  elected  by  a  plu- 
rality of  three  votes,  namely  :  — 

Malcolm  E.  Rideout,  881 

Herman  Bird,  878 

And  that  by  a  count  of  the  votes  by  the  board  of  aldermen,  that 
said  Rideout  was  finally  declared  to  be  elected  by  a  plurality  of 
one  vote,  namely:  — 

Malcolm  E.  Rideout,  881 

Herman  Bird,  880 

The  petitioner  based  his  claim  to  a  recount  upon  two  grounds  :  — 
First.    That  on  a  final  count  of  the  ballots  in  precinct  four,  that 
your  petitioner  has  reason  to  believe  was  incorrect,  and  that  by  an 
accurate  recount  thereof  it  will  appear  that  your  petitioner  -was 
duly  and  legally  elected. 


44 


MASSACHUSETTS  ELECTION  CASES  1891. 


Second,  That  your  petitioner  further  alleges  that  among  the 
ballots  counted  for  said  Rideout  was  one  that  was  cast  in  precinct 
two  by  one  George  W.  Chipman,  whose  vote  was  duly  and  legally 
challenged  at  the  time  it  was  offered  ;  and  your  petitioner  says  that 
said  Chipman  was  not  a  legal  voter  in  said  precinct  or  in  said  dis- 
trict at  the  time  he  voted,  and  he  avers  that  said  ballot  ought  not 
to  be  counted,  and  that  it  cannot  legally  be  counted. 

At  the  close  of  the  testimony  and  the  argument  of  counsel,  the 
committee  did  not  feel  satisfied  with  the  evidence  to  warrant  the 
petitioner  to  have  a  recount  of  the  votes,  as  the  rule  governing  a 
recount  of  votes  by  the  House  is  well  established  by  a  long  list  of 
precedents,  and  among  others  is  Bice  v.  Welch^  Loring  and  Rus- 
sell's Election  Cases,  128,  which  object  is  to  prevent  candidates 
who  are  defeated  by  a  close  vote  from  coming  to  the  House  for  a 
recount  upon  the  possibility  that  it  might  develop  in  their  favor. 

On  the  second  part  your  committee  were  of  the  opinion,  from  all 
the  evidence  that  was  offered,  that  the  said  George  W.  Chipman 
was  entitled  to  his  vote  in  precinct  two  of  the  city  of  Cambridge. 

They  therefore  unanimously  recommend  that  the  petitioner  be 
given  leave  to  withdraw. 

[The  report  of  the  committee  was  accepted.  —  House  Journal^ 
p.  398.] 
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James  D.  Doherty  v,  Roger  Haggerty. 

House  Document,  No.  399.     April  7,  1891.     Report  by  Richard  F. 

Barrett. 

Paster  upon  Official  Ballot  Counted.  At  a  special  election  for  representative,  all 
ballots  bearing  the  name  of  but  a  single  candidate  will  be  counted  for  him,— 
whether  originally  printed  on  the  ballot  or  printed  upon  a  paster  and  pasted  over  the 
original  name,  so  that  but  one  name  was  visible  for  the  candidate. 

Same.  Marking  Ballots.  At  such  election,  all  ballots  upon  which  the  two  names 
appeared,  one  originally  printed  and  one  affixed  by  paster  to  the  ballot,  and  which 
contained  the  mark  opposite  the  name  of  one  candidate,  will  be  counted  for  that 
candidate. 

Same.  At  such  elections,  all  ballots  containing  the  names  of  the  two  candidates, 
but  not  containing  the  X  mark  against  either,  will  be  counted  for  neither. 

Charles  F.  Va^gy.  for  petitioner. 
John  F.  Cronan  for  sitting  member. 

The  House  committee  on  Elections,  to  whom  was  referred 
the  petition  of  James  D.  Doherty  for  a  recount  of  votes  in  the 
seventh  Suffolk  district  cast  at  the  special  election  held  Feb.  3, 
1891,  and  that  he  may  be  declared  to  be  the  representative  from 
that  district,  respectfully  submit  the  following  report :  — 

The  committee  gave  four  hearings  to  the  parties  interested. 
Both  parties  were  represented  by  counsel.  At  the  suggestion  of 
your  committee  the  House  requested  the  opinion  of  the  Attorney- 
General  as  to  the  rules  of  law  which  should  govern  the  committee 
in  passing  upon  the  evidence  submitted  to  them  at  the  hearings. 
The  questions  of  the  House,  with  the  Attorney-General's  answers 
thereto,  are  hereby  appended  as  part  of  this  report.* 

On  an  examination  of  the  ballots  your  committee  find  that  at 
said  election  there  were  cast  848  ballots,  of  which  841  should  be 
legally  counted  ;  of  these  — 

Roger  Haggert}^  received   437 

James  D.  Doherty  received   402 

A.  W.  Tilton  received  '     .  1 

F.  H.  Partridge  received   1 

There  were  also  cast  one  blank  ballot  and  six  ballots  from 
which  the  intention  of  the  voter  could  not  be  ascertained. 

AVe  therefore  find  that  Roger  Haggerty  is  lawfully  entitled  to  his 
seat  as  a  member  of  this  House  from  the  seventh  Suffolk  district. 

The  attention  of  your  committee  was  specially  directed  to  eighty- 

*  The  questions  propounded  by  the  House  and  the  answers  of  the  Attorney-Gen- 
eral immediately  follow  this  report. 
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nine  ballots,  no  question  being  raised  by  either  party  as  to  the  rest. 
Of  these  eighty-nine  ballots  your  committee  counted  all  ballots 
bearing  the  name  of  but  a  single  candidate,  whether  originally 
printed  on  the  ballot  or  printed  upon  a  paster  and  pasted  over  the 
original  name,  so  that  but  one  name  was  visible  for  the  candidate. 

Your  committee  counted  all  ballots  on  which  there  appeared  two 
names,  one  originally  printed,  and  one  affixed  by  paster  to  the 
ballot,  which  contained  an  X  mark  opposite  the  name  of  a  candi- 
date, for  that  candidate.  Your  committee  did  not  count  ballots 
containing  the  names  of  two  candidates,  but  bearing  no  X  mark 
against  the  name  of  either. 

The  committee  does  not  find  that  persons  were  permitted  to  cast 
ballots  who  were  not  legally  qualified  voters  in  that  they  were  not 
voters  previous  to  M^ay  1,  1857,  nor  disabled  by  blindness  or  otlw^r 
physical  disability,  who,  befng  unable  to  read  or  write,  were  assisted 
by  the  election  officers,  without  a  proper  certificate  being  endorsed  ; 
nor  does  the  committee  find  that  the  election  officers,  having  in 
their  possession  behind  the  rail  in  the  place  reserved  for  voters, 
stickers  or  pasters,  solicited  or  requested  voters  to  attach  them  to 
their  ballots,  nor  that  persons  voted  upon  the  names  of  voters 
absent  from  the  State  at  the  time  of  said  election.  No  claim  was 
made  that  such  was  the  case,  except  in  connection  with  one  vote, 
and  the  decision  of  your  committee  either  way  upon  this  claim 
would  not  change  the  result  to  which  your  committee  has  arrived. 

Your  committee  does  not  find  that  parties  employed  by  either 
candidate  were  permitted  in  his  behalf  to  solicit  voters,  within  the 
space  reserved,  to  cast  ballots  for  either  candidate. 

It  was  claimed  at  the  hearings  that  the  election  officers  permitted 
the  sample  ballots  posted  in  the  room  to  be  mutilated  in  the  inter- 
est of  said  Haggerty,  so  that  voters  were  liable  to  be  misled,  and 
were  misled  thereby.  Sample  ballots  bearing  the  name  of  said 
Doherty  and  stickers  bearing  the  name  of  said  Haggerty,  pasted 
beneath  said  Doherty's  name,  and  also  bearing  evidence  of  having 
been  posted  somewhere,  were  shown  to  the  committee.  Your  com- 
mittee does  not  find,  however,  that  the  election  officers  consented, 
or  permitted  any  person  with  their  knowledge  to  affix  any  paster 
to  sample  ballots  posted  in  the  room,  nor  was  there  any  evidence 
that  voters  were  actually  misled  thereby,  nor  the  election  affected. 
The  committee  therefore  recommend  that  the  petitioner  have  leave 
to  withdraw. 

In  this  report  all  members  of  your  committee  concur. 

[The  report  of  the  committee  was  accepted.  —  House  Journal ^ 
p.  698.] 
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Opinion  of  the  Attorney-General. 

Questions  propounded  by  the  House  of  Representatives  to  the  Attorney- 
General  (Hon.  Albert  E.  Pillsbury),  March  23,  1891,  in  relation  to  the 
preceding  case;  and  his  answers  thereto,  March  30,  1891.* 

Pasters  upon  Official  Ballot.  A  voter  can  insert  in  the  space  left  at  the  end  of  the 
list  of  candidates  on  the  official  ballot  the  name  of  the  candidate  for  whom  he  would 
vote,  by  pasting  thereon  a  printed  slip  bearing  the  name  of  such  candidate  and 
making  the  X  mark  in  the  space  to  the  right  of  the  name  so  pasted,  and  the  ballot 
should  be  counted  for  such  candidate. 

Necessity  of  marking  Ballot.  At  a  special  election  for  representative,  where  the 
official  ballot  bears  only  one  name,  —  and  some  official  ballots  are  cast  bearing  such 
name  and  none  other,  but  without  any  X  or  other  mark,  the  ballot  can  be  counted 
for  the  candidate  named. 

Same.  Where,  at  such  election,  the  official  ballot  bore  the  name  of  only  one  can- 
didate, —  and  the  printed  name  of  another  candidate  had  been  pasted  in  the  space 
below  it,  —  and  no  mark  cross  made  against  either  name,  the  ballot  cannot  be  counted 
for  either  candidate. 

Marking  Ballots  —  Place  where.  Where,  at  such  election,  the  official  ballot  bears 
the  name  of  only  one  candidate,  and  the  X  mark  is  made,  not  in  the  space  to  the 
right  of  the  name,  but  in  various  other  places  on  the  face  of  the  ballot,  it  can  be 
counted  for  such  candidate. 

Same.  A  mark  upon  the  back  or  outside  of  a  ballot  is  not  a  mark  in  the  sense  of 
the  law,  and  cannot  be  counted  as  indicating  the  voter's  choice. 

Same.  Where,  at  such  election,  the  official  ballot  bears  only  one  name,  and  the 
name  of  another  candidate  is  pasted,  not  in  the  space  below  it,  but  in  the  same  space, 
but  not  covering  the  name  of  the  first  candidate,  and  the  X  mark  is  made  in  the 
space  to  the  right  of  both  names,  such  ballot  can  be  counted  for  either  candidate, 
according  to  the  voter's  choice,  if  his  intentions  can  be  determined;  and  the  writing 
or  pasting  of  the  name  of  a  candidate  on  a  ballot  is  competent  evidence  to  show  his 
intention  to  vote  for  such  candidate. 

Same,  Where,  at  such  election,  the  official  ballot  bears  only  one  name,  and  that 
of  another  candidate  is  pasted  over  it,  covering  it,  and  the  X  mark  is  made  in  the 
space  to  the  right  of  it,  such  ballot  can  be  counted  for  the  candidate  whose  name  is 
so  pasted. 

Same.  If  in  such  case  the  paster  does  not  fully  cover  the  name  printed  on  the 
official  ballot,  but  only  partially  obliterated  it,  and  the  X  mark  is  made  in  the 
proper  space,  the  ballot  will  be  counted  for  the  candidate  whose  name  is  pasted,  if 
under  the  circumstances  the  voter  s  choice  can  be  determined. 

Same.  How  far  Provisions  of  Law  Mayidatory.  The  provisions  of  law  are 
mandatory  so  far  as  to  require  some  mark  upon  the  face  of  the  ballot  sufficient  to 
make  it  possible  to  determine  the  voter's  choice.  The  provision  as  to  "insertion" 
or  ••filling  in"  the  name  of  any  candidate  in  the  blank  space  at  the  end  of  the  list 
of  candidates,  is  not  mandatory,  and  it  is  not  necessary  that  such  "insertion"  or 
"filling in"  should  be  in  that  particular  space. 

Same.  Power  of  House  to  decide  what  Ballots  Legal.  The  House,  or  its  com- 
mittee, sul)ject  to  its  approval,  has  under  the  Constitution  power  to  determine  the 
evident  intent  of  the  voter  from  an  inspection  of  the  ballot,  where  the  strict  letter  of 
the  law  has  not  been  complied  with.  While  its  power  is  absolute  it  has  been  accus- 
tomed in  such  cases  to  follow  the  rules  of  law. 

*  For  convenience  in  reference  the  answer  is  published  after  each  question,  seriatim. 
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Same.  Counting  Ballots  marked  "  Cancelled."  If  ballots  otherwise  entitled  to 
be  counted  are  marked  Cancelled  "  by  the  mistake  or  fraud  of  an  election  officer, 
they  can  be  counted  upon  proof  of  the  regularity  of  the  ballot,  and  of  such  mistake 
or  fraud  on  the  part  of  an  election  officer. 

First.  Can  a  voter  legally  "  insert"  or  fill  in,"  in  the  space 
left  at  the  end  of  the  list  of  candidates  on  the  official  ballot,  the 
name  of  the  candidate  for  whom  he  would  vote,  by  means  of  past- 
ing thereon  a  printed  slip  bearing  the  name  of  such  candidate  and 
making  the  X  mark  in  the  space  to  the  right  of  such  name  so 
pasted  on  said  official  ballot,  and  should  such  ballot  be  counted 
for  the  candidate  whose  printed  name  is  thus  pasted  on  ? 

Answer,  A  voter  can  legally  "insert"  or  "fill  in,"  in  the 
space  left  at  the  end  of  the  list  of  candidates  on  the  official  ballot, 
the  name  of  the  candidate  for  whom  he  would  vote,  by  pasting 
thereon  a  printed  slip  bearing  the  name  of  such  candidate  and 
making  the  X  mark  in  the  space  to  the  right  of  such  name  so 
pasted  on  the  oflScial  ballot,  and  such  ballot  should  be  counted  for 
the  candidate  whose  printed  name  is  thus  pasted  on.  The  blank 
space  is  as  appropriate  to  the  reception  of  a  pasted  slip  as  of  a 
written  name,  and  the  language  of  the  statute,  to  "insert"  or 
"  fill  in  "  the  name,  applies  as  well  to  the  one  case  as  to  the  other ; 
and  it  must  be  presumed  that  the  Legislature  was  aware  of  the 
general  use  of  "  pasters,"  so  called,  and  did  not  intend  to  forbid 
their  use  by  provisions  which,  taken  as  they  read,  clearly  per- 
mit it. 

Second.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bears  only  one  name  and  some  oflS- 
cial ballots  are  cast  bearing  such  name  and  none  other,  but  with- 
out any  X  or  other  mark  on  such  ballot,  can  the  ballots^  so  cast  be 
counted  for  such  candidate  ? 

Answer,  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bears  only  one  name  and  some  oflti- 
cial  ballots  are  cast  bearing  such  name  and  none  other,  but  with- 
out any  X  or  other  mark  on  such  ballot,  the  ballot  so  cast  can  be 
counted  for  such  candidate.  In  such  a  case,  which  would  very 
rarely  arise,  there  is  no  "  choice"  of  the  voter,  in  the  sense  of  the 
statute,  to  be  indicated  by  the  statutory  mark.  "  Choice  "  implies 
a  selection  of  one  out  of  two  or  more  names,  and  if  the  ballot 
bears  but  one  name  there  is  nothing  upon  which  this  right  of 
choice  is  to  be  exercised.  Any  other  construction  would  deprive 
the  act  of  the  voter  in  such  a  case  of  all  significance  or  legal  effect, 
and  this  result  is  to  be  avoided  if  possible.  But  in  my  opinion, 
as  will  appear  below,  this  applies  only  to  a  ballot  bearing  but  a 
single  name- 
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Third.  At  a  special  election  for  representative  to  the  General 
Court,  where  tlie  ollicial  ballot  bore  only  the  name  of  one  candi- 
date and  the  printed  name  of  another  candidate  had  been  pasted 
in  the  blank  space  left  at  the  end  of  the  list  of  candidates,  but 
without  a  X  mark  or  other  mark  in  the  space  at  the  right  of 
either  name,  can  such  ballot  be  counted  for  either  candidate,  and 
if  so  for  which  ? 

Ansicei'.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bore  only  the  name  of  one  candidate 
and  the  printed  name  of  another  candidate  had  been  pasted  in 
the  blank  space  left  at  the  end  of  the  list  of  candidates,  but  with- 
out a  X  mark  or  other  mark  in  the  space  at  the  right  of  either 
name,  or  elsewhere  upon  the  ballot,  as  I  understand  the  ques- 
tion, such  ballot  cannot  be  counted  for  either  candidate.  This 
involves  the  important  and  difficult  question  how  far  the  statu- 
tory requirement  of  the  mark,  as  the  means  of  designating  the 
voter's  choice,  is  mandatory.  The  form  of  the  provision  (Acts 
of  1889,  chap.  413,  sect.  23),  that  the  voter  '*  shall  prepare  his 
ballot  by  marking  in  the  appropriate  margm  or  place  a  cross  (X) 
opposite  the  name  of  the  candidate  of  his  choice,"  does  not  set- 
tle the  question,  as  such  language,  though  in  form  mandatory,  may 
be  and  often  is  construed  as  directory,  and  doubtless  is  to  be  so 
construed  m  various  other  -provisions  of  this  act ;  but  there  are 
other  general  considerations  which  seem  to  determine  the  matter. 
The  great  purpose  of  this  act  is,  unquestionably,  to  promote  the 
purity  of  the  ballot,  by  insuring  a  free  and  intelligent  expression 
of  the  voter's  choice,  in  secret  and  on  the  spot ;  and  the  intent 
of  the  act,  so  far  as  it  concerns  the  question  now  under  consider- 
ation, seems  clearly  to  be  that  he  shall  indicate  his  choice  by 
the  affirmative  act  of  marking  the  ballot,  under  the  circumstances 
of  secrecy  and  security  against  interference  or  molestation  with 
which  the  act  surrounds  him  at  the  polls  ;  and  while  it  is  a  general 
rule  of  election  law  that  statutes  in  derogation  of  the  right  to  vote 
are  ordinarily  to  be  construed  liberally  in  favor  of  the  exercise  of 
the  right,  it  is  also  a  settled  rule  that  a  statute  is  to  be  construed, 
so  far  as  may  be,  in  the  light  and  in  the  direction  of  its  leading 
and  obvious  purposes  ;  and  this  warrants,  if  it  does  not  require, 
in  this  case  a  somewhat  stricter  construction  in  favor  of  the  purity, 
the  secrecy,  and  the  intelligence  of  the  ballot,  than  has  ordinarily 
been  applied  to  election  laws.  It  is  to  be  observed  also  that  the 
act  imposes  many  other  express  restrictions  upon  the  right  to  vote 
which  are  obviously  peremptory,  and  which,  though  in  derogation 
of  the  right,  the  Legislature  must  be  supposed  to  have  considered 
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essential  to  the  main  purposes  of  the  act.  There  is  no  direct  author- 
ity, so  far  as  I  am  aware,  upon  the  question  whether  the  requirement 
of  the  mark  is  mandatory,  but  it  is  significant  and  is  not  to  be  over- 
looked that  in  the  cases  in  our  House  of  Representatives,  in  the 
English  cases  under  the  Ballot  Act  of  1872,  the  material  provisions 
of  which  are  substantially  like  our  own,  in  the  Scotch  and  Canadian 
cases  and  all  others  which  have  come  to  my  notice,  it  seems  to  be 
assumed  that  the  requirement  of  a  mark  of  some  sort,  sufficient 
to  indicate  the  voter's  choice,  is  a  peremptory  requirement,  though 
there  is  considerable  liberality  of  construction  as  to  the  position 
and  character  of  the  mark.  An  argument  to  the  contrary  may 
perhaps  be  drawn  from  section  26,  which  contains  the  only  express 
prohibitions  in  the  act  against  counting  ballots,  among  which  it 
is  provided  that  *'  if  a  voter  marks  more  names  than  there  are 
persons  to  be  elected  to  an  office,  or  if  for  any  reason  it  is 
impossible  to  determine  the  voter's  choice  for  any  office  to  be 
filled,  his  ballot  shall  not  be  counted  for  such  office."  It  might 
be  said  that  this  makes  the  possibility  of  determining  the  voter's 
choice,  by  any  means,  a  test  of  the  validity  of  the  vote  ;  but  this 
construction  would  open  the  door  to  many  irregularities  which  the 
act  seems  carefully  designed  and  intended  to  prevent  and  to  for- 
bid ;  and  under  an  act  of  this  general  character  it  does  not  neces- 
sarily follow,  and  it  does  not  seem  a  reasonable  construction,  that 
every  vote  shall  be  counted  if  it  is  possible  by  any  method  to  deter- 
mine the  voter's  choice,  for  the  reason  alone  that  the  statute  for- 
bids a  vote  to  be  counted  if  it  is  impossible  to  determine  the  voter's 
choice  ;  especially  as  there  are  many  other  cases  to  which  this 
language  may  be  applied  consistently  with  the  strict  observance 
of  the  requirement  to  mark  the  ballot.  And  the  argument  from 
section  26  appears  to  me  to  be  met  by  the  provision  of  section  23 
that  even  when  a  voter  inserts  the  name  of  a  candidate  not  upon 
the  ballot,  thereby,  as  it  would  seem,  indicating  unmistakably  his 
choice  for  that  office,  the  X  mark  is  still  to  be  made  opposite  the 
name  so  inserted.  From  this  it  is  clear  that  the  act  does  not 
make  or  intend  to  make  the  possibility  of  determining  the  voter's 
choice  the  sole  or  sufficient  test  of  the  validity  of  the  vote.  It 
appears  to  me  a  more  reasonable  construction,  keeping  in  view  the 
general  intent  of  the  act,  to  hold  that  this  provision  was  intended 
to  mean  only  that  the  vote  is  not  to  be  counted  if  it  is  impossible 
to  determine  the  voter's  choice  by  the  means  and  in  accordance 
with  the  methods  prescribed  by  the  act. 

Fourth.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bears  only  one  name  and  some 
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ballots  are  cast  bearing  such  name  and  none  other,  and  there  is  no 
X  mark  in  the  proper  place,  but  X  marks  are  made  in  various 
other  places  on  the  face  of  the  ballot,  can  such  ballots  so  marked 
be  counted  for  such  candidate?  Can  they  be  counted  if  upon  the 
back  or  outside  of  the  ballot  ? 

Answer.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bears  only  one  name  and  some 
ballots  are  cast  bearing  such  name  and  none  other,  and  there  is 
no  X  mark  in  the  proper  place,  but  X  marks  are  made  in  various 
other  places  on  the  face  of  the  ballot,  such  ballots  so  marked  can 
be  counted  for  such  candidate,  for  the  reasons  alx)ve  stated  in 
answer  to  the  second  question ;  as  in  such  a  case  the  person 
whose  name  alone  is  on  the  ballot  must  be  taken  to  be  the  voter's 
choice,  irrespective  of  any  mark.  I  understand  this  to  cover 
also  the  second  branch  of  the  fourth  question.  But  of  a  mark  on 
the  back  or  outside  of  a  ballot  it  is  sufficient  to  say  that  such 
mark  is  not  a  mark  upon  the  ballot  in  the  sense  of  the  act,  nor  is 
it  easy  to  see  how  such  a  mark  can  possibly  determine  the  voter's 
choice. 

Fifth.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bears  only  one  name,  and  the 
printed  name  of  another  candidate  is  pasted,  not  in  the  space  at 
the  end  of  the  lists  of  candidates,  but  in  the  space  where  the  name 
of  the  regularly  nominated  candidate  is  printed  on  the  official 
ballot,  but  not  covering  such  name,  and  the  X  mark  is  placed  in 
the  space  to  the  right  of  both  names,  can  such  ballots  be  counted 
for  either  candidate,  and  if  so,  for  which  candidate? 

Ansirer.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bears  only  one  name,  and  the  printed 
name  of  another  candidate  is  pasted,  not  in  the  space  at  the  end 
of  the  list  of  candidates,  but  in  the  space  where  the  name  of  the 
regularly  nominated  candidate  is  printed  on  the  official  ballot,  but 
not  covering  such  name,  and  the  X  mark  is  placed  in  the  space  to 
the  right  of  both  names,  such  ballots  can  be  counted  for  either 
candidate,  according  to  the  voter's  choice,  if  it  is  possible  to 
determine  his  choice  ;  and  it  is  a  settled  rule  of  election  law  that 
the  writing  or  otherwise  inserting  or  affixing  a  name  to  or  upon  a 
ballot  is  competent  evidence  to  show  that  the  voter  intended  to 
vote  for  the  person  whose  name  is  so  inserted  or  affixed. 

Sixth.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  beai*s  only  one  name,  and  the 
printed  name  of  another  candidate  is  pasted,  not  in  the  space  at 
the  end  of  the  list  of  candidates,  but  over  the  name  of  the 
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regularly  nominated  candidate,  with  the  X  mark  in  the  proper 
space,  can  such  ballot  be  counted  for  the  candidate  whose  name  is 
thus  affixed  to  such  ballot? 

Answer.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bears  only  one  name,  and  the  printed 
name  of  another  candidate  is  pasted,  not  in  the  space  at  the  end 
of  the  list  of  candidates,  but  over  the  name  of  the  regularly 
nominated  candidate,  with  the  X  mark  in  the  proper  space,  such 
ballot  can  be  counted  for  the  candidate  whose  name  is  thus  affixed 
to  such  ballot,  under  the  circumstances,  and  for  the  reasons  above 
stated  in  the  answers  to  the  first  and  fifth  questions. 

Seventh.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bore  only  the  name  of  one  candidate, 
and  the  printed  name  of  another  candidate  is  pasted,  not  in  the 
space  at  the  end  of  the  list  of  candidates,  but  in  the  space  wherein 
the  name  of  the  regularly  nominated  candidate  appears,  and  such 
name  of  such  regularly  nominated  candidate  has  been  thereby 
partially  obliterated  but  the  X  mark  is  in  the  proper  space,  can 
such  ballot  be  counted  for  either  candidate,  and  if  so,  for  which 
of  the  candidates? 

Answer.  At  a  special  election  for  representative  to  the  General 
Court,  where  the  official  ballot  bore  only  the  name  of  one  candidate, 
and  the  printed  name  of  another  candidate  is  pasted,  not  in  the 
space  at  the  end  of  the  list  of  candidates,  but  in  the  space  wherein 
the  name  of  the  regularly  nominated  candidate  appears,  and  such 
name  of  such  regularly  nominated  candidate  has  been  thereby 
partially  obliterated,  but  the  x  mark  is  in  the  proper  space,  such 
ballot  can  be  counted  for  the  candidate  of  the  voter's  choice,  if 
that  can  be  determined,  under  the  circumstances  and  for  the 
reasons  last  above  stated. 

Eighth.  Is  the  provision  of  law  with  reference  to  the  marking 
of  the  ballot  by  the  voter  mandatory,  and  the  provision  as  to 
"  insertion"  or  filling  in  "  of  the  name  of  any  candidate  whose 
name  is  not  upon  the  official  ballot  for  whom  the  voter  wishes  to 
cast  his  ballot  in  the  blank  space  at  the  end  of  the  list  of 
candidates  mandatory  ? 

Answer.  The  provision  of  law  with  reference  to  the  marking 
of  the  ballot  by  the  voter  is  so  far  mandatory  as  to  require  some 
mark  upon  the  face  of  the  ballot  sufficient  to  make  it  possible  to 
determine  the  voter's  choice  of  the  several  candidates  for  the 
office  in  question.  This  follows  from  the  answer  to  the  third 
question.  The  provision  as  to  "  insertion  "  or  "  filling  in  "  of  the 
name  of  any  candidate  whose  name  is  not  upon  the  official  ballot 
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for  whom  the  Voter  wishes  to  cast  his  ballot,  in  the  blank  space  at 
the  end  of  the  list  of  candidates,  is  not  mandatory.  The  bhink 
space  IS  provided  for  the  convenience  of  the  voter  and  there  is 
no  express  requirement  of  the  act,  and  in  my  opinion  there  is  none 
to  be  derived  from  it  by  construction,  making  the  use  of  the  blank 
space  compulsory  in  such  a  case. 

Xi'nth.  Can  the  House  of  Representatives  or  its  election  com- 
mittee determine  the  evident  intent  of  the  voter  from  an  inspection 
of  the  ballot  where  the  strict  letter  of  the  law  as  to  affixing  or 
filling  in  the  name  or  marking  the  ballot  has  not  been  complied 
with,  or  must  the  House  of  Representatives  and  its  election  com- 
mittee be  governed  by  the  express  terms  of  the  law  ? 

Ansicei'.  The  House  of  Representatives  or  its  election  com- 
mittee, subject  to  the  approval  of  the  House,  has  power  to  deter- 
mine the  evident  intent  of  the  voter  from  an  inspection  of  the 
ballot  where  the  strict  letter  of  the  law  as  to  affixinoj  or  fillinoj  in 
the  name  or  marking  the  ballot  has  not  been  complied  with ;  as 
by  the  Constitution,  chapter  1,  section  3,  article  10,  the  House  of 
Representatives  shall  be  the  judge  of  the  returns,  elections  and 
qualifications  of  its  own  members ;  which  provision  is  held  to 
give  the  House  absolute  power  over  the  subject.  But  it  may  be 
proper  to  add  that  the  House  of  Representatives  of  Massachusetts 
has  been  accustomed  in  such  cases  to  follow  the  rules  of  law. 

Tenth.  Can  the  House  of  Representatives  or  its  election  com- 
mittee count,  for  any  candidate,  ballots  found  in  the  ballot-box 
and  marked  "  Cancelled,"  even  though  it  appears  from  the  marks 
upon  the  said  ballots  that  they  have  been  through  the  official 
registering  ballot  box  ? 

Ansicer.  The  House  of  Representatives  or  its  election  com- 
mittee, subject  to  the  approval  of  the  House,  in  the  exercise  of  its 
constitutional  power  can  count  ballots  found  in  the  ballot  box  and 
marked  "  Cancelled,"  when  it  appears  from  the  marks  upon  the 
ballots  that  they  have  been  through  the  official  registering  ballot- 
box.  But  if  the  question  is  intended  to  be  whether  sugh  ballots  can 
lawfully  be  counted  without  resort  to  the  arbitrary  powers  of  the 
House,  under  the  Constitution,  it  calls  for  further  answer.  I 
assume  that  the  question  refers  only  to  ballots  which  would 
be  entitled  to  be  counted  except  for  the  mark  "  Cancelled."  There 
is  no  express  prohibition  in  the  act  against  counting  a  ballot 
marked  "  Cancelled,"  but  this  mark  indicates  some  irregularity 
about  the  ballot  which  should  make  it  a  subject  of  further  inquiry. 
It  is  a  settled  rule  of  election  law  that  mistake  or  fraud  of  the 
election  officers  shall  not  invalidate  a  vote  lawfully  and  regularly 
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cast,  and  this  is  a  salutary  rule,  in  the  interest  of  the  public  no 
less  than  of  the  voter.  As  it  is  difficult  to  suppose  that  such  a 
mark,  "  Cancelled,"  would  be  put  upon  the  ballot  by  the  voter 
himself,  and  as  the  reasonable  inference,  therefore,  is  that  if  the 
ballot  was  regularly  cast  the  mark  was  placed  upon  it  by  the  mis- 
take or  fraud  of  some  election  officer,  in  which  case  it  is  entitled 
to  be  counted,  the  case  calls  for  further  inquiry  into  the  regu- 
larity of  the  ballot  and  the  circumstances  under  which  the  mark 
of  cancellation  was  placed  upon  it. 


A.  E.  PILLSBURY,  Attorney  General. 


HAIGH  V.   Mt ANALLY.      HOUSE,  1893. 
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HOUSE  — 1892. 

Committee  on  Elections.  —  Messrs.  Samuel  L.  Sawyer  of  Danvers,  Chair- 
man ;  Yrkd  N.  WiER  of  Lowell,  N.  Emery  WurrcoMii  of  Boxborough, 
David  B.  Battles  of  Brockton,  J.  Bradford  Sargext  of  Leicester, 
John  F.  Sundberg  of  Boston,  and  Joseph  J.  Casey  of  Boston. 

[No  cases.] 


HOUSE  — 1893. 

Committee  on  Elections.  — Messrs.  Thomas  Russell  of  Boston,  Chairman; 
Jeremiah  J.  Crowley  of  Boston,  James  J.  Myers  of  Cambridge, 
William  H.  I.  Hayes  of  Lowell,  Charles  E.  Wakefield  of  Amherst, 
Samuel  Crooks*  of  Hopkinton,  and  Frederick  W.  Whitcomb  of 
Holbrook. 

John  Haigh  v.  Frank  Mc Anally. 

House  Document,  No.  559.    Feb.  13,  1893.    Report  by  Thomas  Russell, 

Chairma7i. 

Recount  of  Votes  by  Alderme7i,  token  invalid.  Where,  upon  petition  to  the  alder- 
men for  a  recount  of  votes,  the  larger  number  of  ballots  were  recounted  by  four 
persons  (not  aldermen),  two  representing  each  candidate,  at  a  time  and  in  a  room 
where  other  recounts  were  being  made,  —  and  no  aldermen  took  any  part  in,  or 
supervision  over,  such  recount  or  tabulation ;  and  where  there  was  evidence  that 
marks  upon  certain  ballots  were,  at  the  recount,  counted  as  votes,  which  were  not 
in  fact  votes,  the  recount  is  invalid. 

Recount  of  Votes  granted.  Where  the  recount  petitioned  for  to  the  aldermen  is 
invalid,  and  the  evidence  tends  to  show  that  at  such  recount  marks  upon  certain 
ballots  were  improperly  counted  as  votes,  the  House  will  recount  the  votes. 

Charles  U.  Bell  for  x>etitioner. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  John  Haigli  of  Lawrence  that  he  may  be  given  a  certificate  of 
election  as  representative  from  the  fifth  Essex  representative  dis- 
trict, having  heard  the  parties,  present  the  following  report :  — 

The  fifth  Essex  district  consists  of  wards  four,  five  and  six  of 
the  city  of  Lawrence,  and  is  entitled  to  two  representatives. 

The  certificate  made  out  by  the  mayor  and  aldermen  of  the  city 
of  Lawrence,  in  accordance  with  section  153  of  chapter  423  of  the 
Acts  of  1890,  certified  that  in  said  fifth  Essex  district  James  H. 


*  Died  Feb.  6,  1893. 
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Derbyshire  of  Lawrence  was  elected  representative,  and  that  John 
Haigh  (petitioner)  and  Frank  McAnally  each  received  the  same 
number  of  votes,  to  wit,  sixteen  hundred  and  fifty-nine  (1,G59.) 

The  committee  gave  a  hearing  to  the  parties,  at  wliich  the 
petitioner  appeared  by  counsel,  and  Mr.  McAnally  appeared  in 
his  own  behalf. 

From  the  records  of  the  city  of  Lawrence  it  appeared  that  by 
the  original  returns  of  the  ward  officers  John  Haigh  had  six- 
teen hundred  and  sixty-three  (1,663)  votes  and  Frank  McAnally 
sixteen  hundred  and  fifty-two  (1,652)  votes  for  representative,  and 
that  a  recount  of  the  votes  cast  in  that  district  was  made  by  the 
mayor  and  aldermen  of  the  city  of  Lawrence,  and  in  consequence 
of  that  recount  the  records  were  amended  so  that  the  result  of  the 
election  was  declared  to  be  that  John  Haigh  and  Frank  McAnally 
each  had  the  same  number  of  votes,  to  wit,  sixteen  hundred  and 
fifty-nine  (1,659)  each. 

Several  witnesses  for  the  petitioner  appeared  before  the  com- 
mittee, and  their  testimony,  which  was  uncontroverted,  showed 
that  the  recount  of  the  votes  for  representative  in  this  district  was 
made  in  a  room  where  other  recounts  were  being  made  by  the 
mayor  and  aldermen,  and  that  some  members  of  the  board  of 
aldermen  were  present  in  the  room  during  the  whole  of  this 
recount ;  that  the  recount  for  representative  was  made  on  three 
tables,  and  that  at  one  of  these  tables  at  which  the  larger  number 
of  the  ballots  were  counted,  the  recount  was,  by  the  tacit  agree- 
ment of  the  candidates  or  their  representatives  present,  made  by 
four  persons,  two  representing  each  candidate,  counting  the  ballots 
and  conducting  the  whole  recount  made  at  that  table  ;  and  there 
was  no  alderman  present  or  taking  any  part  whatsoever  in  the 
recount  at  said  table  from  its  beginning  to  its  end,  and  that  the 
recount  was  made  and  the  figures  there  were  made  up  and  tabulated 
without  any  supervision  whatsoviver  on  the  part  of  any  member 
of  the  board  of  aldermen. 

There  was  further  evidence  given  tending  to  show  that  in  the 
recount  certain  marks  upon  certain  ballots  were  treated  as  marks 
made  by  the  voter  that  bore  in  themselves  evidence  sufficient  to 
show  that  they  were  not  so  made  and  should  not  have  been  so 
treated. 

The  committee  on  this  evidence  were  of  the  opinion  that  the 
recount  purporting  to  have  been  made  by  the  mayor  and  aldermen 
was  not  made  by  them  according  to  the  provisions  of  section  104  of 
chapter  423  of  the  Acts  of  1890,  and  that  the  consent  of  the  can- 
didates to  the  conduct  of  the  recount,  although  it  might  stop  them 
from  setting  up  such  conduct  as  invalidating  the  recount,  yet  was 
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not  sufficient  to  warrant  the  board  of  aldermen  in  disregarding  the 
requirements  of  the  statute,  and  that  the  recount  was  invalid  ;  that, 
while  the  presence  and  consent  of  the  candidates  might  waive  any 
informality  in  the  manner  of  conducting  the  recount,  such  consent 
could  not  substitute  for  the  recount  provided  for  by  statute  to  be 
made  by  the  mayor  and  aldermen  another  recount  made  by  other 
parties. 

The  committee  were  therefore  of  the  opinion  that  the  circum- 
stances were  such  as  to  call  for  a  recount  of  the  votes  by  the  com- 
mittee, and  a  recount  was  accordingly  made  by  the  committee  with 
the  result  that  the  petitioner,  John  Haigh,  was  found  to  have 
polled  sixteen  hundred  and  sixty-seven  (1,667)  votes  and  Frank 
McAnally  sixteen  hundred  and  fifty-eight  (1,658)  votes. 

The  committee  accordingly  report  the  accompanying  resolution. 

[The  resolution  declared  that  the  petitioner  was  duly  elected, 
and  that  he  is  entitled  to  a  seat  in  the  House.] 

[The  report  of  the  committee  was  accepted,  and  the  resolution 
adopted.    The  petitioner  qualified  and  took  his  seat  in  the  House.] 


HOUSE  — 1894. 

Committee  on  Elections.  —  Messrs.  Eben  F.  Thompson  of  "Worcester, 
Chairman;  Jacob  Tucker  of  Gloucester,  Hexky  C.  Bliss  of  West 
Springfleld,  Stephen  C.  Warriner  of  Springfield,  Theodore  K.  Par- 
ker of  Winchendon,  James  A.  Bailey,  Jr.,  of  Arlington,  and  James  E. 
Hayes  of  Boston. 

Harry  O.  Alexander  et  aL  v.  James  H.  Doyle  et  al. 

House  Document  No.  852.  May  28,  1894.  Report  by  all  the  committee, 
except  Mr.  Bailey  dissenting,  and  additional  report  by  Mr.  Bliss  for 
the  committee. 

Qmlificatio7i  of  Voter.  Domicile.  A  legal  voter  is  a  person  who  has  become 
emancipated  from  his  parents,  and  he  may  acquire  a  domicile  for  himself  in  a  new 
ward  within  the  time  occupied  by  him  in  moving  his  effects.  There  must  be  an  in- 
tent of  some  kind  to  make  the  new  place  a  home,  and  some  act  in  furtherance  of  that 
intent. 

Illegal  Voting.  Evidence  to  impeach  Returns.  In  order  to  set  aside  the  election 
of  a  person  returned  as  representative,  it  is  necessary  not  only  to  prove  that  fraudu- 
lent votes  were  cast  at  the  election,  but  also  for  whom  they  were  cast. 

Fraud  of  Election  Officers  in  counting  Votes.  Where  fraud  is  committed  by  an 
election  officer  in  marking  or  obliterating  ballots  during  the  official  count,  the  elec- 
tion will  not  be  declared  void,  or  the  result  changed,  if  such  fraudulent  marks  or 
obliterations  can  be  discovered  and  corrected,  and  the  result  ascertained  as  though 
no  mutilation  had  been  made. 

Same.  Effect  ztpon  the  Election.  Fraud  in  the  conduct  of  an  election  or  in  the 
ascertainment  of  the  result  will  not  avoid  the  election,  unless  (1)  the  fraud  being 
eliminated,  the  result  is  changed ;  or  (2)  unless  the  fraud  is  so  involved  in  the  elec- 
tion that  it  cannot  be  defined  and  subtracted;  or  (3)  as  to  the  person  returned  as 
elected,  unless  perhaps  he  has  become  personally  so  involved  in  the  fraud  that,  in 
the  elimination  of  it,  he  is  carried  along  under  a  judgment  of  disqualification. 

Evideiice  for  tchom  Person  Voted.  Upon  the  question  for  whom  illegal  votes  have 
been  cast,  evidence  of  the  declarations,  associations  and  aflfiliations  of  the  illegal 
voters  will  be  received  as  competent;  but  such  evidence  must  be  scrutinized  with 
great  care  in  giving  to  it  proper  weight  and  effect. 

Edgar  R.  Champlin, 
Arthur  T.  Johnson, 
John  S.  Patton, 

for  petitioners, 

John  D.  Long, 

Chas.  Theo.  Russell,  Jr., 

for  sitting  members. 

The  petition  is  as  follows  :  — 

The  undersigned  petitioners,  citizens  of  the  city  of  Boston,  re- 
spectfully represent  that  they  were  candidates  in  the  17th  Suffolk 
District  for  members  of  said  House  of  Representatives  for  the 
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year  1894,  and  that  if  all  the  votes  had  been  counted  for  them 
that  were  legally  cast  for  them  at  the  election  on  Nov.  7,  1893, 
and  only  the  votes  counted  that  were  legally  cast  for  their  oppo- 
nents, James  H.  Doyle  and  Richard  J.  Hayes,  your  petitioners 
would  have  been  declared  elected  and  would  have  received  the 
certificates  therefor.  Your  petitioners  are  informed  and  believe 
that  many  votes  cast  at  said  election  for  the  said  James  H.  Doyle 
and  Richard  J.  Hayes  were  irregular  and  fraudulent,  that  persons* 
names  were  on  the  check  list  and  voted  upon  at  said  election  who 
had  not  arrived  at  21  years  of  age,  and  that  said  parties  were 
illegally  registered  in  the  interests  of  the  said  James  H.  Doyle  and 
Richard  J.  Hayes  ;  and  that  the  said  James  H.  Doyle  and  Richard 
J.  Hayes  solicited  and  induced  persons  under  the  age  of  21  years 
to  so  illegally  register  and  vote,  knowing  them  to  be  under  21  years 
of  age.  Your  petitioners  are  informed  and  believe  that  repeat- 
ers "  voted  in  said  ward  upon  names  not  their  own,  and  that  it 
was  systematically  done,  in  the  interests  of  the  said  James  H. 
Doyle  and  Richard  J.  Hayes.  Your  petitioners  are  informed  and 
believe  that  persons  were  registered  as  living  in  said  ward  and 
voted  there  at  said  election  who  did  not  live  in  said  ward  and  had 
no  right  to  vote  there,  and  that  the-  said  James  H.  Doyle  and 
Richard  J.  Hayes  solicited  people  to  so  illegally  and  fraudulently 
register  and  vote.  Your  petitioners  are  informed  and  believe  that 
sections  165,  229  and  334  of  the  election  act  of  1893  were  wilfully 
violated  at  said  election,  and  that  tlie  said  offences  were  com- 
mitted in  the  interests  of  the  said  James  H.  Doyle  and  Richard  J. 
Hayes.  Your  petitioners  are  informed  and  believe  that  persons 
were  assessed  as  living  in  said  ward  on  May  1,  1893,  who  did  not 
live  there,  and  that  said  persons  were  thus  fraudulently  assessed 
in  the  interests  of  the  said  James  H.  Doyle  and  Richard  J.  Hayes. 
Your  petitioners  further  represent  that  ballots  cast  at  said  election 
were  tampered  with  and  mutilated  after  they  had  been  cast  by  the 
voter,  and  that  the  same  was  done  in  the  interests  of  the  said 
James  H.  Doyle  and  Richard  J.  Hayes.  And  that  said  acts  and 
various  other  acts  of  fraud  and  illegality  were  perpetrated  by  the 
said  James  H.  Doyle  and  Richard  J.  Hayes,  and  by  various  parties 
in  the  interest  of  the  said  James  H.  Doyle  and  Richard  J.  Hayes, 
in  order  to  illegally  and  fraudulently  promote  and  influence  the 
election  of  the  said  James  H.  Doyle  and  Richard  J.  Hayes. 

Wherefore  your  petitioners  pray  that  your  honorable  body  will 
declare  that  your  petitioners  are  duly  and  legally  elected  to  and 
that  they  be  given  the  seats  in  your  honorable  body  now  held  by 
the  said  James  H.  Doyle  and  Richard  J.  Hayes,  or  such  relief  be 
given  them  as  justice  may  require. 
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After  prolonged  bearings  and  the  examination  of  numerous  wit- 
nesses, the  questions  involved  were  argued  in  behalf  of  the  peti- 
tioners  by  Messrs.  Champlin  and  Johnson,  and  in  behalf  of  the 
sitting  members  by  Mr.  Russell. 

Counsel  for  petitioners  submitted  the  following  requests  for 
rulings,  and  citation  of  authorities  in  support  thereof  :  — 

I. 

First  Ruling.  Where  sufficient  illegal  votes  are  shown  to  change 
the  result  of  an  election,  but  it  is  not  shown  for  whom  they  were 
cast,  the  best  rule  is  in  a  legislative  .body  having  power  to  order  a 
new  election,  and  in  any  other  tribunal  having  the  same  power,  to 
order  such  new  election. 

The  rule  is  different  from  that  adopted  by  the  courts  of  justice, 
where  there  is  no  power  to  order  a  new  election. 
McCrary,  sees.  461,  462. 
Duffey's  case  in  Brewster,  531. 

II. 

Second  Ruling.    Circumstantial  evidence  to  show  for  whom  a 
voter  cast  his  vote  is  received  in  election  contests. 
Paine  on  Elections,  sec.  768. 
McCrary,  sec.  456. 
People  V.  Pease,  27  N.  Y.  45. 
Tomline  v.  Ryder,  44  Law  Times,  187. 
Note  to  Palmer  v.  Howe,  Loring  &  Russell,  p.  151. 

Third  Ruling.  The  safe  rule  probably  is  that  when  an  election 
"board  are  found  to  have  wilfully  and  deliberately  committed  a 
fraud,  even  though  it  affects  a  number  of  voters  too  small  to 
change  the  result,  it  is  sufficient  to  destroy  all  confidence  in  their 
official  acts  to  put  the  party  claiming  anything  under  the  election 
conducted  by  them  to  the  proof  of  his  votes  by  evidence  other 
than  the  returns. 

Where  a  return  is  clearly  shown  to  be  wilfully  and  corruptly 
false  in  any  material  part,  the  whole  of  it  becomes  worthless  as 
proof ;  for  if  false  and  corrupt  in  one  part,  it  may  be  in  others, 
and  all  faith  in  its  reliability  is  destroyed. 

McCrary,  sees.  541,  542,  543. 

Judkins  v.  Hill,  50  N.  H.  140. 

Mann  v.  Cassidy,  1  Brewster,  50. 

Blair  v,  Barrett,  1  Bartlett,  308. 
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Where  the  result  in  any  precinct  has  been  shown  to  be  so  tainted 
that  the  truth  cannot  be  deducible  therefrom,  then  it  should  never 
be  permitted  to  form  a  part  of  the  canvass.  The  precedents  as 
well  as  the  evident  requirements  of  truth  not  only  sanction  but 
call  for  the  rejection  of  the  entire  vote  when  stamped  with  the 
characteristics  so  shown. 

Howard  v.  Cooper,  I  Bartlett,  275. 

Where  the  judges  of  the  election  receive  and  change  a  number 
of  illegal  votes  and  cause  fictitious  names  to  be  placed  on  the  poll 
books  and  put  spurious  ballots  in  the  ballot  boxes,  the  returns 
from  that  precinct  shall  be  rejected. 

Blue  V.  Peter,  40  Kan.  2G1. 

Ohio  House  Journal,  1886,  p.  38. 

III. 

Fourth  Ruling.  Under  the  common  law,  bribery  and  corruption 
disqualify  a  person  from  a  seat  in  the  legislative  assembly. 

Corruption  is  defined  by  Bouvier's  Law  Dictionary  to  be  an  act 
done  against  law.    *'  It  includes  bribery,  but  is  more  comprehen- 
sive, because  the  act  may  be  corruptly  done  though  the  advantage 
to  be  derived  from  it  be  not  ofifered  by  another." 
Merlin  Rep.,  copy  by  Bouvier. 

Corruption  is  defined  as  purposely  doing  an  act  which  the  law 
forbids. 

Cooper  V.  Slade,  Ell.  &  PI.  161  (English). 

It  is  a  crime  in  common  law  to  commit  any  offence  against  the 
purity  and  fairness  of  the  public  election. 
Paine  on  Election  Laws,  sec.  496. 

IV. 

Fifth  Ruling.  A  contested  election  case,  whatever  the  form  of 
the  proceedings  may  be,  is  in  its  essence  a  proceeding  in  which  the 
people,  the  constituents,  are  primarily  interested. 

Mann  v.  Cassidy,  1  Brewster,  45. 

People  V.  Holden,  28  California,  109. 

Collins  case.  Brightly,  513. 

Counsel  for  sitting  members  submitted  the  following  requests  for 
rulings,  and  citation  of  authorities  in  support  thereof :  — 
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I. 

First  Ruling,  While  under  the  Constitution  the  House  is  the 
sole  "  judge  of  the  returns,  elections  and  qualifications  of  its  mem- 
bers," in  deciding  them  it  should.act  according  to  the  rules  of  law, 
as  the  question  is  one  of  vested  legal  and  property  right. 

Authorities.  While  the  House  has  absolute  power  over  the  sub- 
ject, "  it  may  be  proper  to  add  that  the  House  of  Representatives 
has  been  accustomed  in  such  cases  to  follow  the  rules  of  law." 

Attorney-General  Pillsbury's  answer  to  House,  ante^  p.  49. 

^'  The  same  general  rules  by  which  courts  of  law  are  governed 
in  regard  to  the  evidence  in  proceedings  before  them  prevail  also 
in  the  investigation  of  cases  of  controverted  elections." 

Gushing,  Law  and  Practice  of  Legislative  Assemblies,  sec. 
210. 

That  the  committee  are  to  act  judicially,  like  the  court  in  a  quo 
warranto  proceeding, 

See  Brightly's  Election  Cases,  p.  466. 

The  right  to  public  office  after  election  or  appointment  is  a  legal 
right,  and  the  title  to  it  must  be  tried  and  determined  according 
to  law. 

Meechem,  Public  Office,  sec.  1. 

2  Blackstone,  Com.  36. 

Troop,  Public  Officers,  sees.  16-18. 

II. 

Second  Ruling.  Under  the  order  of  reference  by  the  House,  the 
committee  can  consider  and  report  upon  only  the  allegations  in  the 
petition  and  the  specifications  thereunder. 

Authorities.  *'A  committee  is  not  at  liberty  to  entertain  any 
proposition  or  go  into  any  inquiry  which  does  not  come  within  the 
direct  purposes  for  which  the  committee  is  appointed,  as  expressed 
or  clearly  implied  in  the  authority  conferred  upon  it,  or  which  is 
not  grounded  upon  some  paper  which  is  referred  to  the  considera- 
tion of  the  committee." 

Gushing,  Law  and  Practice,  sec.  1906. 

III. 

Third  Ruling.  The  petitioners,  in  order  to  unseat  the  sitting 
members,  have  the  burden  of  proof  to  establish  two  facts  :  1st,  that 
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illegal  votes  were  cast  at  the  election  ;  and,  2d,  that  enough  of  such 
votes  to  change  the  result  were  cast  for  the  sitting  members. 

Authorities.  This  proposition  was  clearly  established  by  the 
Supreme  Judicial  Court  of  Massachusetts. 

1.  "  It  is  no  objection  to  an  election  that  illegal  votes  were 
received,  unless  the  illegal  votes  changed  the  majority.  The  mere 
fact  of  their  existence  never  avoids  an  election.  This  is  so  plain 
a  proposition  that  it  needs  no  authority  to  support  it.  It  is  the 
principle  adopted  and  acted  upon  in  all  cases  of  contested  elec- 
tions, whether  in  the  British  Parliament,  the  Congress  of  the 
United  States,  the  legislature  of  this  or  any  other  of  the  United 
States.  The  burden  of  proof  too  is  always  upon  the  persons  con- 
testing the  election."    (Morton,  J.) 

First  Parish  v.  Stearns,  21  Pick.  148,  154 ;  and  see 
Trustees  of  School  v.  Gibbs,  2  Cush.  39. 
Wardens  of  Christ  Church  v.  Pope,  8  Gray,  140. 

2.  The  text  writers  are  to  the  same  effect. 

Judge  Cooley  says  :  The  admission  of  illegal  votes  at  an  elec- 
tion will  not  necessarily  defeat  it,  but  to  warrant  its  being  set  aside 
on  that  ground,  it  should  appear  that  the  result  would  have  been 
different,  had  they  been  excluded." 

Cooley,  Constitutional  Limitations  (6th  ed.),  p.  780. 

Judge  McCrary  says :  "  It  is  not  a  valid  objection  to  an  elec- 
tion that  illegal  votes  were  received,  if  they  did  not  change  the 
majorit}^" 

McCrary,  Elections,  sec.  444. 

Meechem  says  :  ' '  Whoever  contests  the  validity  of  an  election 
upon  the  ground  of  irregularities,  and  the  manner  of  calling  or 
conducting  it,  or  of  the  reception  of  illegal  or  unauthorized  votes, 
must  be  prepared  to  show  that  the  irregularities  were  of  such  a 
nature,  or  the  illegal  votes  were  of  such  a  number,  as  to  materially 
affect  or  alter  the  result." 

Meechem,  Public  Office,  sec.  224 ;  and  see 

Brightly,  Election  Cases,  p.  238. 

Cushing,  Law  and  Practice,  sec.  198. 

Paine,  Elections,  sec.  510. 

3.  The  House  of  Representatives  has  always  recognized  and 
enforced  this  rule. 
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In  the  Charlemont  case  ia  1830,  it  held  that  the  mere  fact  of  the 
reception  of  an  illegal  vote  would  not  invalidate  the  election. 

Charlemont,  Gushing,  S.  &  J.  El.  Cases,  261. 

"  The  reception  of  illegal  votes  not  sufficient  in  number  to  affect 
the  majority  will  not  invalidate  an  election." 

Marblehead,  Id.,  p.  285. 

The  reception  of  illegal  votes  sufficient  in  number  to  change 
or  prevent  a  majority  is  not  sufiicient  to  invalidate  an  election, 
unless  it  also  appears  that  such  votes  were  for  the  person  elected." 

Ashfield,  Jc?.,  p.  583. 

The  committee  in  1876  (A.  E.  Pillsbury,  Chairman)  adopted 
these  rules  :  — 

'*  That  the  official  returns  are  prima  facie  correct,  and  the 
burden  of  proof  is  upon  the  petitioners  to  show  the  alleged  frauds 
or  mistake." 

"  That  the  returns  cannot  be  set  aside,  or  the  declared  result  of 
the  election  avoided,  by  proof  that  votes  were  cast  by  persons  not 
entitled  to  vote,  unless  the  ward  officers,  in  receiving  such  votes, 
acted  dishonestly  or  collusively,  or  unless  it  is  proved  that  such 
votes  were  cast  for  the  sitting  members,  and  the  rejection  of  them 
would  have  changed  the  declared  result." 

Barr,  Pet.,  Loring  &  Russell,  El.  Cases,  255. 

In  the  most  recent  case  —  in  1886—  where  votes  were  received 
of  persons  registered  illegally  without  personal  application,  the 
House  overruled  the  committee  and  unanimously  voted  :  — 

"  Whereas,  it  does  not  appear  from  the  committee's  report  that 
the  votes  illegally  registered  would  have  changed  the  declared 
result ;  therefore,  voted,  that  the  petitioner  have  leave  to  with- 
draw." 

Mansfield  v.  Hutchins,  ante,  p.  3. 

IV. 

Fourth  Ruling.  Under  our  present  system  of  voting  (the 
Australian  Ballot  Act)  no  outside  evidence  is  admissible  to  show 
for  whom  an  unchallenged  voter  cast  his  vote. 
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V. 

Fifth  Ruling.  Where  an  unchalleDged  voter  declines  to  state 
for  whom  he  voted,  extrinsic  evidence  of  declarations,  party 
affiliations,  or  personal  relation  to  candidates,  is  entitled  to  little, 
if  any,  weight,  as  bearing  upon  the  question  for  whom  such  voter 
voted  for  representative. 

Authorities.  This  committee  held  in  1815  that  the  declaration 
of  a  voter  whose  right  to  vote  comes  in  question,  made  after  the 
election,  and  when  not  under  oath,  that  he  voted  for  a  particular 
individual,  was  held  not  to  be  sufficient  evidence  for  whom  he 
voted  on  an  inquiry  into  the  validity  of  the  election." 
Dresden,  Gushing,  S.  &  J.  201. 

In  Palmer  v.  Howe  (Loring  &  Russell,  El.  Cases,  p.  145) 
evidence  was  admitted  of  the  political  associations  and  reputation 
of  voters ;  but  the  minority  of  the  committee  held  that  this  was 
insufficient  evidence  to  unseat  the  member,  and  the  House  sub- 
stituted the  minority  report,  and  confirmed  the  title  of  the  returned 
member  to  his  seat. 

See  Editorial  Note,  Loring  &  Russell,  El.  Cases,  149-151. 

In  a  congressional  case,  Cessna  v.  Myers  (Smith,  Cong.  Election 
Cases,  60),  Mr.  George  F.  Hoar,  the  chairman,  reported: 
Another  question  of  importance  which  has  arisen  in  the  discus- 
sion of  the  cause  is  the  question  whether  evidence  of  the  declara- 
tions of  alleged  voters  made  not  under  oath  in  the  country  should 
be  received  to  show  the  fact  that  they  voted,  or  for  whom,  or  that 
they  were  not  legally  entitled  to  vote.  Some  of  the  committee 
think  that  such  evidence  ought  in  no  case  to  be  admitted,  except, 
of  course,  so  far  as  declarations  made  at  the  time  of  the  party's 
intent  or  understanding  as  to  his  then  present  residence  or  his 
purpose  in  a  removal  is  admissible  as  part  of  the  res  gestca.  All 
of  the  committee  are  of  opinion  that  such  evidence  is  to  be  received 
with  the  greatest  caution,  to  be  resorted  to  only  when  no  better  is 
to  be  had,  and  only  acted  on  when  the  declarations  are  clearly 
proved  and  are  themselves  clear  and  satisfactory." 

Says  Judge  McCrary  :  "It  cannot  be  denied  that  the  tendency 
in  the  most  recent  and  we  think  also  the  better  considered  cases  is 
to  exclude  this  evidence  as  hearsay." 

McCrary,  Elections,  sec.  270. 

State  V.  Ohio,  23  Wis.  319. 

Gilliland  v.  Schuyler,  9  Kan.  569. 
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Says  Judge  Cooley :  *'  A  very  loose  system  prevails  in  the  con- 
tests over  legislative  elections,  and  it  has  been  held  that  when  a 
voter  refuses  to  disclose  for  whom  he  voted,  evidence  is  admissible 
of  the  general  reputation  of  the  political  character  of  the  voter, 
and  as  to  the  party  to  which  he  belonged  at  the  time  of  the  elec- 
tion. This  is  assuming  that  the  voter  adheres  strictly  to  party 
and  always  votes  the  *  straight  ti(5ket,'  —  an  assumption  which  may 
not  be  a  very  violent  one  in  the  majority  of  cases,  but  which  is 
scarcely  creditable  to  the  manly  independence  and  self-reliance  of 
any  free  people  ;  and  however  strongly  disposed  legislative  bodies 
may  be  to  act  upon  it,  we  are  not  prepared  to  see  any  such  rule  of 
evidence  adopted  by  the  courts." 

Cooley,  Constitutional  Limitations,  p.  763. 
People  V.  Cicott,  16  Mich.  283. 

The  committee  reported  as  follows  (Mr.  Bailey  dissenting)  :  — 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Harry  O.  Alexander  and  Isaac  P.  Hutchinson,  "  That  they  may 
be  declared  to  be  the  duly  elected  members  of  the  House  of  Rep- 
resentatives from  the  17th  Suffolk  District,"  beg  leave  to  report 
as  follows  :  — 

The  above  petition  was  received  Jan.  16,  1894,  and  referred  to 
this  committee  on  January  17,  and  the  committee  began  its  ses- 
sions upon  the  25th  of  January,  which  sessions  have  been  held 
almost  daily  up  to  the  present  time. 

The  17th  Suffolk  District  is  composed  of  Ward  17  of  the  city  of 
Boston.  According  to  the  official  returns,  on  recount,  the  vote 
for  representative  was  as  follows:  Alexander,  1,119;  Doyle, 
1,231  ;  Hayes,  1,209  ;  Hutchinson,  1,133;  Pickering,  91. 

It  was  also  in  evidence  that  Quinn  received  about  100  votes. 

The  petitioners  alleged  illegal  votes  cast  for  the  sitting  mem- 
bers, James  H.  Doyle  and  Richard  J.  Hayes,  which,  if  not  counted, 
would  have  been  sufficient  to  change  the  result. 

There  was  no  allegation  that  Messrs.  Doyle  and  Hayes  were 
ineligible  by  reason  of  non-residence.  The  petition  is  here  re- 
ferred to  and  made  part  of  this  report. 

It  was  agreed  by  counsel  that  the  fraud  of  ballot  mutilation  was 
confined  to  the  fifth  precinct ;  and  your  committee,  after  examin- 
ing with  counsel  the  ballots  of  that  precinct,  and  receiving  evi- 
dence from  the  precinct  officers  relative  thereto,  undertook  a 
recount  of  the  ballots  cast  in  the  fifth  precinct  with  reference  to 
the  vote  for  representatives. 
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They  found  a  net  gain  for  all  the  candidates.  Alexander  gained 
21;  Doyle,  2;  Hutchinson,  18,  —  giving  Doyle  a  plurality  over 
Alexander  of  92  ;  Hayes  a  plurality  over  Alexander  of  71  ;  Doyle 
a  plurality  over  Hutchinson  of  81  ;  and  Hayes  a  plurality  over 
Hutchinson  of  60,  —  in  the  ward,  the  committee  having  eliminated 
the  fraud  of  ballot  mutilation  in  the  fifth  precinct. 

The  powers  of  the  House  and  of  this  committee  are  conferred  by 
the  tenth  article  of  section  3  of  chapter  I.  of  the  Constitution  of 
Massachusetts,  which  provides  that  the  "  House  of  Representatives 
shall  be  the  judge  of  the  returns,  elections  and  qualification  of  its 
own  members,  as  pointed  out  in  the  Constitution." 

On  the  corrected  count  it  became  necessary,  therefore,  for  the 
petitioners  to  show,  aside  from  the  mutilated  votes,  from  92  to  GO 
illegal  votes  cast  for  the  sitting  members  respectively,  in  order  to 
tie  the  result.  The  least  number  of  said  illegal  votes  necessary 
for  the  petitioner  Hutchinson  to  prevail  over  Hayes  would  be  61  ; 
over  Doyle,  82 ;  the  least  number  of  said  illegal  votes  necessary 
for  petitioner  Alexander  to  prevail  over  Hayes  would  be  72  ;  over 
Doyle,  93,  —  after  correcting  the  count  in  the  fifth  precinct. 

The  committee  voted  to  receive  evidence  tending  to  show  how 
proven  illegal  votes  had  been  cast ;  evidence  of  the  declarations, 
associations  and  aflSliations  of  illegal  voters,  and  raising,  with 
respect  to  this  evidence,  a  question  of  its  weight  rather  than  of  its 
admissibility. 

The  committee,  sitting  as  jurors  upon  a  question  of  fact,  have 
been  compelled  to  regard  considerable  of  the  evidence  offered  as 
of  dubious  credibility,  even  where  that  evidence  was  relevant  to 
the  issue. 

The  committee  desired  first  to  ascertain,  as  far  as  possible,  what 
were  the  facts,  and  did  not  follow,  in  their  investigation  (so  far 
as  the  admission  of  testimony  was  concerned)  the  strictest  techni- 
cal rule.  This  greatly  widened  the  scope  of  their  investigation, 
and,  not  unnaturally,  prolonged,  to  an  unprecedented  extent,  the 
consideration  of  the  case,  nearly  350  summonses  to  witnesses  hav- 
ing been  issued. 

The  committee  would  be  derelict  in  its  duty  if  it  failed  to  notice, 
formally,  what  has  been  conclusively  proven  in  the  course  of  its 
investigations. 

It  finds  that  the  sitting  members  have  been  guilty  of  issuing,  in 
the  course  of  their  campaign,  a  circular  misrepresenting  the  peti- 
tioner Hutchinson,  as  to  his  record  upon  certain  public  questions, 
as  a  member  of  a  previous  Legislature,  —  a  statement  proven  to 
be  false,  upon  a  matter  vitally  affecting  the  campaign,  —  an  act 
which  admits  neither  palliation  nor  excuse. 
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The  committee  finds  evidence  of  a  systematic  attempt  to  regis- 
ter minors,  and  that  minors  voted  in  the  election  without  the 
shadow  of  a  right;  they  find  instances  of  personation  of  voters 
who  were  either  absent  from  the  city  or  who  were  denied  the  right 
to  vote  because  that  prerogative  had  been  exercised  for  them  before 
they  claimed  it.  We  find  personation  of  those  who  could  not  vote 
because  of  prior  engagements  in  penal  institutions  of  the  Com- 
monwealth. 

Upon  the  question  of  residence  there  is  necessarily  a  greater 
doubt  than  upon  the  questions  of  minority  and  personation. 

The  rear  of  No.  492  Harrison  Avenue  is  included  within  the 
17th  Suffolk  District.  It  is  an  arched  way  leading  from  Harrison 
Avenue  to  a  yard,  in  which  are  a  number  of  sheds,  stables  and 
one  dwelling-house.  In  1891  there  were  registered  from  the  rear 
of  No.  492  Harrison  Avenue  two  persons  ;  in  1893,  23  persons, 
most  of  whom  voted  in  the  election  upon  Nov.  7,  1893.  With  the 
exception  of  two  persons  registered  from  the  dwelling-house,  and 
one  person  who  occupied,  a  part  of  the  time,  an  engine-room,  all 
the  others  registering  from  that  number  lived  or  claimed  residence 
in  the  stables. 

It  was  in  evidence,  and  the  evidence  was  uncontroverted,  that 
there  was  no  bed,  bedding  or  other  evidences  of  the  use  of  the 
stables  by  human  beings  for  sleeping  purposes ;  that  few,  if  any, 
of  those  claiming  residence  there  had,  at  that  place,  any  personal 
effects  or  wearing  apparel  other  than  what  they  w6re. 

The  committee  made  a  personal  inspection  of  the  premises  and 
found  them  wholly  unfit  for  human  tenancy.  While  subject  to 
the  requirements  of  the  health  authorities,  under  the  policy  of  a 
widely  extended  suffrage  which  permits,  with  few  regulations  or 
limitations,  a  man  to  claim  a  legal  residence  where  he  chooses,  it 
is  certainly  a  question  going  to  the  good  faith  of  his  claim  when 
not  the  slightest  evidence  of  his  domicile,  beyond  his  casual  and 
occasional  occupancy,  is  shown.  It,  therefore,  becomes  a  serious 
question  as  to  how  many  of  those  claiming  residence  in  the  stables 
at  the  rear  of  No.  492  Harrison  Avenue  were  entitled  to  vote.  It 
is  certain  that  a  number  of  those  so  claiming  had  no  such  right, 
and  that,  therefore,  their  votes  in  the  State  election  were  illegal. 

The  charges  were  that  15  persons  could  not  read  or  write  (this 
charge,  in  several  instances,  the  committee  think  has  been  proved)  ; 
that  15  were  minors  (this  charge  the  committee  think  has  been 
proved  in  several  instances)  ;  that  40  were  non-residents  ;  that  35 
voted  on  names  not  their  own  ;  that  10  were  not  citizens  ;  that  5 
registered  by  other  parties.  These  allegations  were  all  sustained, 
except  as  to  the  number  in  each  case. 
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Some  of  the  witnesses  who  were  shown  to  be  illegal  voters  testi- 
fied that  they  voted  for  the  petitioners.  It  will  be  seen  that  the 
difficulties  of  proving  a  number  of  illegal  votes  cast  for  the  sitting 
members  were  not  lessened  by  this  testimony. 

But  the  grossest  fraud  in  this  case  consists  in  the  acts  or  negli- 
gence of  the  election  officers  of  Precinct  5  in  the  mutilation  of 
ballots  with  respect  to  representatives.  Thirty-seven  of  those 
ballots  were  so  mutilated,  —  marked  in  the  compartment  designated 
for  representatives  with  extra  marks,  tending  to  render  void  the 
expression  of  the  voter  in  that  one  respect,  —  and  while  most  of 
those  ballots  were  marked  in  other  respects  for  Republican  candi- 
dates, some  of  them  were  for  Democratic  candidates.  This  is  the 
grossest  outrage  that  could  be  committed  upon  the  elective  fran- 
chise, —  that  those  who  Tyere  charged  with  the  duty  of  protecting 
the  purity  of  the  ballot  should  be  the  ones  to  attack  it,  in  violation 
of  a  most  sacred  trust !  The  committee  recommend  that  the  atten- 
tion of  the  district  attorney  for  the  Suffolk  District  be  called  to 
the  cases  of  the  election  oOicers  of  the  fifth  precinct,  and  generally 
to  the  frauds  herein  enumerated.  Tlie  committee  find  evidences 
of  a  concerted  action  to  corrupt  the  election  in  Ward  17. 

Illegal  voters  are  not  a  spontaneous  product.  They  are  the 
result  of  careful  cultivation.  While  your  committee  cannot  place, 
beyond  a  reasonable  doubt,  the  guilt,  it  is  entirely  evident  that 
there  was  a  concerted  action  to  register  minors  and  to  have  them 
vote  ;  to  secure  ^^'otes  of  non-residents,  and  of  those  who  were  not 
citizens.  They  do  not  fiud  that  the  increase  in  registration  from 
1891  to  1892  is,  of  itself,  evidence  of  this,  —  1892  being  a  Presi- 
dential 3"ear,  and  the  increase  in  Ward  17  was  only  slightly  greater 
than  that  on  an  average  throughout  the  city  ;  while  in  the  same 
ward  from  1887  to  1888,  the  preceding  Presidential  year,  there 
was  a  slightly  greater  increase,  with  a  different  assessor. 

The  conclusion  which  your  committee  draws  upon  that  point  is 
that  of  a  greater  political  activity  in  registering  for  a  Presidential 
year. 

Under  the  rules  recognized  by  tribunals,  it  is  not  only  necessary 
to  prove  fraudulent  votes,  but  to  also  show  for  whom  they  were 
cast.  Where  the  parties  are  willing  to  testify  and  state  the  fact, 
the  determination  is,  of  course,  an  easy  matter ;  but  where  the 
voter  declines  to  testify,  the  determination  of  this  point  is  extremely 
difficult. 

Following  the  authorities,  the  committee  permitted  a  wide  range 
of  evidence,  including  statements,  admissions,  affiliations  and  rela- 
tionship of  voters.  This  testimony  must,  of  course,  be  scrutinized 
with  much  circumspection,  not  only  by  reason  of  its  nature,  but 
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by  reason  of  the  further  fact  of  the  growing  independence  on  the 
part  of  voters.  It  was  in  evidence  in  this  case  that  there  were  two 
independent  candidates. 

While  the  petitioners  have  offered  evidence  of  gross  and  varied 
fraud,  the  committee  do  not  feel  that  the  petitioners  have  main- 
tained the  burden  of  showing  a  sufficient  number  of  illegal  votes 
cast  for  the  sitting  members  to  change  the  result ;  and  therefore 
recommend  that  the  petitioners  be  given  leave  to  withdraw. 

Mr.  Bliss  made  a  further  report  for  the  committee  upon  the 
requests  for  rulings  submitted  by  counsel  as  follows  :  — 

At  the  close  of  the  hearing  the  committee  were  asked  by  counsel 
for  the  respective  parties  to  make  several  rulings  on  propositions 
of  law  and  evidence,  which  are  given  above. 

These  propositions  were  argued  at  length  and  with  great  ability 
by  counsel.  As  these  requests  contain  sundry  pertinent  proposi- 
tions of  law,  we  copy  them  in  full. 

Upon  our  finding  of  fact  it  became  unnecessary  to  pass  upon  all 
the  requests  of  the  counsel  for  the  seated  members.  Referring, 
however,  to  them  generally,  the  committee  say  they  endeavored  to 
follow  the  usual  rule  governing  other  tribunals  in  analogous  pro- 
ceedings, giving  as  to  the  admissibility  of  evidence  a  somewhat 
wider  range  than  is  allowed  in  court.  These  rules  do  not  prevent 
those  charged  with  judging  from  concluding  one  fact  from  another, 
or  from  drawing  a  reasonable  conclusion  from  a  congery  of  inci- 
dents. On  the  other  hand,  they  certainly  do  not  warrant  the 
inference  of  a  fact  from  a  conjecture.  A  relaxation  of  these  rules 
would  put  every  minority  party  to  a  dependence,  not  on  its  rights, 
in  a  trial  which  proceeded  from  evidence  to  facts  and  from  facts 
to  judgment,  but  on  the  mercy  of  a  dominant  party,  influenced  by 
the  same  dangerous  zeal  for  domination  that  induced  the  first  fraud. 

Of  the  requests  for  rulings  made  by  counsel  for  the  petitioners, 
the  first  became  immaterial  in  view  of  the  finding  of  facts.  The 
second  request  is  predicated  on  facts  and  conditions  different  from 
those  existing  in  this  case.  The  request  cites  McCrary,  American 
Law  Elections,  sees.  441-443,  the  text  of  which  is  as  follows  : 

Fraud  in  the  conduct  of  an  election  may  be  committed  by  one  or 
more  officers  thereof,  or  by  other  persons.  If  committed  by  per- 
sons not  officers  it  may  be  either  with  or  without  the  knowledge  or 
connivance  of  such  officers.  There  is  a  difference  between  a 
fraud  committed  by  officers,  or  with  their  knowledge  and  conni- 
vance, and  a  fraud  committed  by  other  persons  in  this :  the  former 
is  ordinarily  fatal  to  the  return,  where  the  latter  is  not  fatal  unless 
it  appears  that  it  has  changed  or  rendered  doubtful  the  result.  If 
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an  officer  of  the  election  is  detected  in  a  wilful  and  deliberate 
fraud  upon  the  ballot  box,  the  better  opinion  is  that  this  will 
destroy  the  integrity  of  his  official  acts,  even  though  the  fraud 
discovered  is  not  of  itself  sufficient  to  affect  the  result."  The 
reason  of  this  rule,  as  given  by  the  author,  is  that  an  officer 
who  betrays  his  trust  in  one  instance  is  capable  of  the  infamy  of 
defrauding  the  electors,  and  his  certificate  is  therefore  good  for 
nothing."  Were  we  not  able  to  define  and  fix  the  limit  of  the 
fraud  attributable  to  the  election  officers,  and  were  we  not  able  to 
disconnect  the  fraud  from  the  proceedings,  and  then  purge  the 
proceedings  thereof  so  far  as  it  related  to  any  alteration  of  ballots, 
the  situation  would  be  different. 

The  ballots  cast  in  Ward  17  were  all  brought  before  us,  and  we 
proceeded  to  count  those  in  question.  The  number  cast  was 
recorded  by  a  machine,  and  there  is  no  dispute  as  to  the  accuracy 
of  it.  There  was  no  charge  of  fraud  and  no  evidence  of  fraud  in 
the  manipulation  of  the  ballots,  except  in  the  matter  of  marking 
as  above  described.  The  case,  therefore,  does  not  seem  to  come 
within  the  rule  cited  in  Howard  v.  Cooper,  1  Bartlett,  where  the 
result  is  supposed  to  be  so  tainted  with  fraud  that  the  truth 
cannot  be  deducible  therefrom."  The  untruth  involved  in  the 
spurious  third  marks  on  the  ballots  before  us  was  corrected,  and 
the  votes  were  counted  as  though  no  mutilation  was  made.  This 
left  the  case  before  the  committee  dependent  upon  the  allegation 
of  fraud  in  false  impersonation,  and  false  registration,  or  regis- 
tration of  persons  not  qualified  to  vote,  with  the  charge  of  com- 
plicity on  the  part  of  the  seated  members.  After  carefully  and 
laboriously  considering  all  the  testimony,  we  came  to  the  conclu- 
sion stated  in  the  body  of  the  report. 

An  investigation  of  this  character  by  a  legislative  committee 
involves  more  than  the  property  rights  of  a  person  to  an  office 
having  emoluments  ;  it  involves  beyond  this  the  right  of  a  people 
to  a  representation  in  the  legislative  branch  of  the  government,  and 
the  right  of  the  Commonwealth  to  a  voice  from  every  district  in 
its  deliberations  for  the  whole  people.  Fraud  connected  with  an 
election  should  be  punished,  and  the  law  is  ample  to  that  end. 
But  in  this  tri-party  combination  we  have  no  right  to  punish  the 
fraud  of  an  individual  voter  or  the  fraud  of  a  combination  of 
voters  by  depriving  the  rest  of  the  people  of  their  representation  in 
the  General  Court,  or  by  depriving  the  State  of  its  voice  from  that 
people,  or  even  by  depriving  the  representative-elect  of  his  office, 
unless,  the  fraud  being  eliminated,  the  result  is  changed,  or  unless 
the  fraud  is  so  involved  in  the  election  that  it  cannot  be  defined 
and  subtracted,  or,  as  to  the  person  claiming  to  be  elected,  unless, 


ALEXANDER  V.   DOYLE.      HOUSE,  1894. 


73 


perhaps,  be  has  become  personally  so  involved  in  the  fraud  that  in 
the  elimination  of  it  he  is  carried  along  under  a  judgment  of  dis- 
qualification. 

Rules  must  be  made  in  view  of  possible  and  probable  cases  that 
will  follow.  The  rule  should  not  be  made  so  broad  that  it  may  be 
used  as  a  means  of  perpetrating  a  fraud  in  another  case.  If  the 
rule  were  established  that  a  fraud  attributable  to  an  election  officer 
should  avoid  an  election,  although  it  is  possible  to  eliminate  it  from 
the  result,  and  although  it  would  not  change  the  result,  then  had 
the  seated  members  been  defeated  in  the  last  election,  and  Alex- 
ander and  Hutchinson  elected,  the  independent  candidate  Quinn 
could  have  called  for  and  obtained  a  new  election,  unseating 
Alexander  and  Hutchinson  on  the  very  evidence  upon  which  these 
parties  arc  now  contending  ;  and  a  candidate  at  the  close  of  elec- 
tion day,  finding  himself  clearly  defeated  in  numbers,  could  procure 
some  of  his  friends  to  mutilate  the  ballots  as  they  cast  them,  mak- 
ing, for  instance,  the  third  mark  with  a  different  pencil,  and  there- 
after demand  that  the  election  be  set  aside  because  of  the  alleged 
fraud,  although  the  ballots  counted  in  any  possible  way  would  not 
have  changed  the  result. 

The  third  request  for  ruling  is  substantially  answered  above. 
As  to  the  fourth  and  fifth,  we  believe  the  counsel  have  substan- 
tially stated  the  law.  We  do  not,  however,  find  that  there  was 
such  complicity  proven  in  the  application  of  the  rules  to  the  seated 
members  as  to  warrant  the  committee  in  recommending  that  the 
members  be  unseated  or  that  a  new  election  be  ordered. 

As  to  the  individual  cases  in  two  or  three  of  the  classes  relied 
on  by  the  petitioners,  we  make  the  following  comments.  There 
were  twelve  alleged  cases  where  persons  voted  upon  the  names  of 
others.  The  intelligence  that  some  of  these  people  brought  to  the 
service  is  illustrated  in  the  testimony  of  a  witness  who  said  he 
went  out  to  inquire  of  a  man's  wife  to  know  whether  her  husband 
had  authorized  any  one  else  to  vote  on  his  name.  It  must  be 
noticed  that  these  frauds  were  committed  in  the  presence  of  officers 
from  each  political  party.  Except  in  two  or  three  instances  there 
was  no  evidence  whatever  as  to  the  person  who  cast  the  false 
ballot,  and,  of  course,  no  evidence  as  to  the  candidate  for  whom 
it  was  cast.  Whatever  may  be  our  political  views,  the  committee, 
acting  as  judges,  cannot  find  as  a  fact  that  these  false  votes  were 
all  cast  for  the  seated  members. 

There  were  twelve  cases  where  it  was  alleged  the  voter  could 
not  read  and  write ;  namely,  the  case  of  Coleman,  Broderick, 
McLaughlin,  Crowley,  McCabe,  Henchon,  Keefe,  O'Melia,  Mad- 
den, Dolahor,  Toomey  and  Kelliher.    All  but  one  of  these  were 
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voters  of  long  standing.    O'Melia  was  registered  in  1876.  Cole- 
man said  he  voted  for  Butler.    He  further  swore  he  had  been 
injured  in  an  accident  which  affected  his  eyesight  so  that  he  could 
not  read.    Toomey  testified  that  he  was  naturalized  and  registered 
in  1871.    McCabe  testified  that  he  was  registered  eleven  years 
ago.    He  read  imperfectly  before  the  committee.    The  committee 
suggests  that  the  signatures  of  these  persons  be  also  exhibited 
with  the  ballots.    Patrick  Madden  was  naturalized  and  registered 
in  1885.    He  had  but  one  eye,  and  read  imperfectly ;  says  he 
wrote  his  own  name  when  he  was  naturalized.    Martin  O'Melia 
testified  that  he  was  naturalized  some  twenty-seven  years  ago,  and 
voted  for  Lincoln.    Says  he  was  not  required  to  read  and  write. 
Broderick  refused  to  try  to  read,  saying  he  had  been  sick  ;  that  he 
had  voted  every  year  for  eighteen  years.    There  was  no  evidence 
that  he  could  not  read  and  write.    McLaughlin's  testimony  is 
extremely  uncertain.    Henchon  said  he  was  naturalized  eighteen 
years  ago,  and  had  voted  in  Ward  17  for  eighteen  years.  He 
testified  that  his  eyes  had  been  injured  when  he  was  working  in 
some  glass  works.    John  Dolahor  testified  that  he  was  natural- 
ized in  1862  or  1863  ;  could  read  some,  but  his  sight  was  poor. 
Had  lived  in  "VYard  17  twenty  years,  and  voted  soon  after  he  was 
naturalized.    He  said  he  owned  his  own  house.    Patrick  Kelliher 
was  naturalized  in  1876,  and  voted  ever  since.    Said  he  could 
read  when  he  was  naturalized.     He  had  been  treated  in  the 
hospital  for  his  eyes.    Keefe  testified  that  he  had  voted  for  seven 
years,  and  said  he  could  read  when  he  was  registered.  Coleman 
complained  he  had  been  broken  up  in  an  accident,  and  said  he 
could  read  some  time  ago.  Had  voted  two  or  three  years.   We  will 
append  an  index  reference  to  the  testimony  of  these  persons  for 
the  convenience  of  the  House. 

It  was  claimed  that  twelve  minors  voted  ;  namely,  Thomas 
Clagget,  Humphrey  McCarron,  Thomas  McQuinn,  Michael  Cur- 
ley,  William  T.  Burns,  Cornelius  Sweeney,  William  Broderick, 
Edward  Fitzgerald,  Bernard  McCabe,  William  E.  Costello,  William 
H.  Mahoney,  and  Morris  McCarthey.  There  was  no  evidence  as 
to  Thomas  Clagget,  except  the  record  of  the  Rice  School,  which 
showed  that  a  Thomas  Clagget  was  admitted  to  that  school  in 
September,  1883.  His  age  was  given  as  eight  years  and  five 
months,  his  father's  name  Patrick,  residing  at  25  Fabian  Street ; 
making  him  in  November,  1893,  eighteen  years  and  seven  months. 
Clagget  was  summoned  but  did  not  appear.  Humphrey  McCar- 
ron testified  that  he  voted  for  Hutchinson,  Rep.,  and  Quinn,  Ind. 
According  to  the  Rice  School  record  his  age  in  November,  1893, 
was  nineteen  years  and  seven  months.    Thomas  McQuinn  did  not 
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vote,  but  was  registered.  According  to  the  Rice  School  record 
his  age  in  November,  1893,  was  twenty-one  years  and  eleven 
months.  Michael  Curley  testified  he  voted  for  Hutchinson  and 
Hayes.  Says  he  was  born  in  June,  1872.  The  registry  of  births 
contains  an  entry,  Michael  Curley,  June,  1875,"  making  him 
eighteen  years  and  eleven  months  in  November,  1893.  It  was  in 
evidence  that  this  party  attended  the  Rice  School,  and  Lincoln 
Owen,  one  of  the  principals  of  the  Rice  School,  was  examined  as 
to  the  school  record  respecting  the  ages  of  scholars.  No  question 
was  asked  as  to  the  school  record  respecting  Curley.  It  was  in 
evidence  that  the  manner  of  obtaining  tlie  information  upon  which 
the  school  record  was  made  up  is,  in  case  the  pupil  is  transferred,  to 
take  a  statement  on  the  transfer  card  ;  if  a  parent  comes  in  the 
first  instance,  to  ask  the  parent,  otherwise  to  ask  the  child.  The 
next  case  was  that  of  AVilliam  T.  Burns.  This  witness  testified 
that  he  was  born  June  11,  1872  ;  that  his  father's  name  was  Wil- 
liam Burns,  a  stable  worker,  and  his  mother's  name  was  Mary 
Burns  ;  that  he  was  born  on  Albany  Street.  A  record  from  the 
registry  of  births  was  put  in  showing  "  AVilliam  T.  Burns,  son  of 
William  T.  and  Joanna^  born  Albany  Street  July,  1873."  Observe 
in  the  record  that  the  father  has  a  middle  initial  and  the  mother's 
name  is  given  as  Joanna.  Cornelius  J.  Sweeney  appeared  and 
testified  that  he  was  born  in  Worcester,  father's  name  John, 
mother's  Jane,  Sept.  12,  1872.  Had  attended  the  Rice  School. 
To  contradict  the  voter  the  record  of  the  Rice  School  is  put 
in,  showing  an  entry,  Cornelius  Sweeny,  13  years  11  months, 
father  John,  478  Albany  Street,  admitted  January,  1888."  If 
the  record  states  the  fact,  the  voter  was  less  than  twenty  when 
he  voted.  Observe,  however,  that  in  none  of  these  cases  is  there 
any  personal  identification.  The  city  directory  for  1893  con- 
tains fourteen  John  Sweeneys  and  four  Cornelius  Sweeneys.  The 
next  case  was  William  Broderick.  His  father,  John,  testified  his 
son  was  twenty-three  last  Washington's  birthday.  Was  born  in 
Roxbury ;  mother's  name  Kate.  William  testified  he  was  born 
February  22,  1871  ;  said  he  did  not  vote  for  either  candidate  for 
representative.  Had  attended  the  Rice  School  about  six  years 
ago  ;  came  up  from  Franklin  School.  Against  this  voter  is  put  in 
a  portion  of  the  school  record,  as  follows:  William  Broderick, 
age  at  admission,  ten  years  nine  months  ;  came  from  Dwight 
School;  father  John,  27  Hamburg  Street;  entered  special  class 
December  3rd,  1885,  was  discharged  January  14th,  1885."  If  the 
record  is  right  Broderick  was  but  twenty  years  and  eight  months 
of  age  in  November,  1893.  Observe  that  there  was  no  personal 
identification.    The  city  directory  of  1893  shows  six  John  Brod- 
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ericks  and  five  William  Brodericks.  The  next  case  was  that  of 
Edward  Fitzgerald.  He  testified  that  he  was  born  Nov.  2, 
1872.  Father  Edward  A.,  mother  Ellen.  The  record  of  the  Rice 
School  disagrees  with  his  testimony.  This  party  swears  he  voted 
for  Quinn  and  Hutchinson.  Bernard  McCabe  is  shown  to  have 
been  under  age.  He  testified  in  the  case,  and  his  reputation  for 
truth  and  veracity  was  impeached  by  his  uncle. 

The  next  case  was  Eugene  Sullivan,  who  admittedly  was  under 
age. 

William  Costello  testified  that  he  was  twenty-three  ;  that  he  was 
born  March  24,  1871,  and  voted  two  years  ago;  that  his  father's 
name  was  John  H. ,  and  his  mother's  name  Mary  E.  To  contradict 
him  the  record  of  birth  is  put  in  as  follows  :  "  William  E.  Costello, 
date  birth  March  21,  1872.  William  Edward  Costello,  male,  born 
at  Portland,  Maine  ;  son  John  H.  and  Mary  E.,  residence  parents  ; 
occupation  of  father,  brewer ;  father  born  New  York,  mother 
Maine."  William  E.  testified  he  was  born  in  Maine.  The  record 
does  not  seem  to  contradict  the  witness.  There  is  no  question  but 
what  he  was  old  enough  to  vote  in  1893.  He  testified  that  he  was 
"  associated  with  the  Democratic  party.'*  William  H.  Mahoney 
testified  that  his  father's  name  was  Michael,  mother's  name 
Catherine,  born  Boston,  Dec.  17,  1871,  on  Oneida  Street.  Had 
attended  the  Rice  School;  left  Rice  School  about  1885.  The 
record  of  births  is  put  in  as  follows  :  "  William  H.  Mahone}',  date 
of  birth,  September  28th,  1874  ;  William  H.  Mahoney,  born  259 
East  Eighth  Street,  South  Boston,  son  of  Thomas  and  Melvina; 
residence  parents,  Boston  ;  father  trunk  maker  by  occupation, 
born  in  Kingston ;  mother.  South  Boston."  In  this  case  the 
mother's  name  in  the  record  differed  from  the  testimony  of  the 
witness.  In  the  city  directory  for  1893  there  are  twenty-five 
William  Mahoneys  and  four  William  H.  Mahoneys.  Against 
Morris  McCarthey  was  put  in  the  record  of  births  as  follows  : 
"  1873,  December  29th,  Morice  McCarthey,  male,  son  Morice 
McCarthey ;  residence  parents,  Boston ;  occupation,  sawyer ; 
father  born  Ireland,  mother  born  Ireland."  Rice  School  record : 
Morice  McCarthey,  age  eight  years  eight  months,  from  primary ; 
father  Morice,  493  Harrison  Avenue.  The  names  of  three  of 
these  persons,  Sweeney,  Fitzgerald  and  Quinn,  appear  on  the 
nomination  papers  of  the  independent  candidate,  Quinn. 

It  will  be  seen  that  every  one  of  these  cases  is  an  easy  subject 
for  investigation  and  for  indictment,  if  the  facts  alleged  ar£  true. 
But  on  the  simple  disagreement  between  the  record  and  the  sworn 
statement  a  person  should  be  slow  to  form  a  serious  judgment  in 
view  of  the  fact  that  the  records  referred  to  are  but  statements  of 
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information  obtained,  with  many  opportunities  for  mistakes.  Mr. 
Rideout,  first  assistant  city  register,  testified  tliat  he  had  been  in 
office  twenty-six  years,  that  formerly  birth  statements  were 
obtained  by  contract  with  Sampson,  Davidson  and  Company. 
He  says,  '"They  went  out  and  made  a  house-to-house  canvass; 
whatever  facts  they  took  they  took  to  the  olHce  and  then  they 
made  a  copy  for  our  office.  The  copy  was  brought  to  our  office, 
and  we  then  copied  from  that  in  our  record,  making  another  copy." 
The  company  referred  to  was  the  city  directory  concern.  The 
facts  were  collected  but  once  a  year,  commencing  January  and 
ending  about  April  1.  Since  1892  a  new  system  has  been  adopted 
under  which  the  parent  signs  a  statement  which  is  witnessed. 
Register  Rideout  was  asked  if  he  could  swear  that  the  records  of 
1870  were  correct;  his  answer  was,  "No,  sir;  I  wouldn't  do  it." 
The  witness  also  testified  that  he  did  not  know  what  became  of  the 
original  statements  made  by  the  canvasser  under  the  old  system. 

On  this  testimony  the  committee  found  that  there  were  a  num- 
ber of  instances  of  fraudulent  registration  ;  but  not  the  number 
claimed  by  the  petitioners. 

The  next  class  of  cases  is  the  one  most  relied  upon  in  numbers 
and  of  all  others  is  the  most  difficult  of  proof.  We  refer  to  the 
question  of  residence  in  Ward  17.  The  House  will  take  notice  of 
the  fact  that  this  ward  contains  a  very  large  floating  population, 
which,  for  brief  periods,  occupy  rooms  in  the  various  apartment 
houses  there  situated.  A  legal  voter  is  a  person  who  has  become 
emancipated  from  his  parents,  and  may  acquire  a  domicile  for 
himself  in  a  new  ward  within  the  time  occupied  by  him  in  moving 
his  effects.  The  law  itself  is  not  easily  defined.  Vattel  defines 
domicile  to  be,  "  fixed  residence  in  any  place  with  an  intention  of 
always  staying  there."  Of  this  Judge  Story  remarks,  *'This  is 
not  an  accurate  statement.  It  would  be  more  correct  to  say  that 
that  place  is  properly  the  domicile  of  a  person  in  which  his  habita- 
tion is  fix/Bd  without  any  present  intention  of  removing  therefrom." 
Of  this  Mr.  Hoar  says,  in  Cessna  v.  Meyers,  But  certainly 
Judge  Story's  definition  is  not  much  better.  A  man's  domicile 
remains  after  he  forms  the  intention  of  removing  therefrom,  and 
sometimes  even  after  he  removes,  until  he  gets  another."  Under 
our  law  a  man  must  live  in  a  State  two  years,  and  in  a  city  or 
town  six  months,  before  he  can  vote.  But  having  acquired  a  resi- 
dence within  the  city  he  may  acquire  a  new  domicile  in  another 
ward  in  twenty-four  hours.  A  man  may  have  a  legal  residence  in 
Ward  16  April  30,  a  legal  residence  in  AYard  17  May  1,  and  remove 
and  make  up  his  domicile  in  Cambridge  May  2,  and  for  six  months 
thereafter  he  may  return  and  vote  in  Ward  17  ;  or,  if  he  does  not 
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abandon  his  residence  in  Ward  17,  he  may  wander  on  the  face  of 
the  earth  for  ten  years  and  still  come  back  and  claim  his  residence 
in  that  ward. 

There  certainly  must  be  an  intent  of  some  kind  to  make  the 
new  place  a  home,  and  some  act  in  furtherance  of  that  intent ;  as  a 
person's  intent  is  not  always  legible  in  his  acts,  the  determination 
of  domicile  is  a  complicated  problem. 

A  man's  legal  residence  is  his  domicile,  involving  the  essential 
idea  of  a  home.  In  contemplation  of  Jaw  every  man  has  a  domicile 
with  this  implication,  and  yet  a  man  may  stand  in  the  streets  for 
lack  of  a  place  to  lay  his  head  in  the  district  of  his  legal  residence. 
He  may,  of  course,  become  a  vagrant  by  sleeping  in  barns,  but 
poverty  alone  does  not  bereave  a  man  to  the  extent  of  taking  away 
his  citizenship.  These  suggestions  are  made  simply  to  call  to  mind 
the  didiculties  which  the  committee  encountered  in  the  investigation 
required  of  them.  The  surest  means  of  deterring  people  from 
committing  offences  of  this  kind  is  a  punishment  for  the  offence 
before  tribunals  wherein  every  man's  rights,  including  the  accused, 
are  protected  ;  but  whenever  a  committee  of  the  General  Court  are 
called  upon  under  the  Constitution  to  assume  the  character  of 
judges,  they  must  see  to  it  that  in  that  capacity  they  preserve  the 
candor  and  equanimity  and  the  freedom  from  party  prejudice  that 
will  insure  justice  without  fear  or  favor. 

[Upon  the  report  of  the  committee,  Mr.  Bailey  moved  to  sub- 
stitute for  the  recommendation  therein,  leave  to  withdraw,  the 
following  resolution  :  — 

Wiereas,  Upon  due  investigation  it  is  proven  conclusively  that 
there  was  "a  concerted  action  to  corrupt  the  election"  held  on 
November  seven,  eighteen  hundred  and  ninety-three,  in  the  seven- 
teenth Suffolk  representative  district;  that  there  was  a  system- 
atic attempt  to  register  minors  and  to  have  them  vote,  and  that 
minors  voted  in  the  election  without  the  shadow  of  a  right ;  that 
there  was  a  concerted  action  to  secure  votes  of  non-residents,  and 
of  those  who  were  not  citizens  ;  "  that  votes  were  cast  by  "  non- 
residents," and  persons  who  "  were  not  citizens  ; "  that  voters  were 
"registered  by  other  parties;"  that  votes  were  cast  by  persons 
who  *'  could  not  read  or  write,"  and  who  were  not  within  the  stat- 
utory exemptions  ;  that  there  were  "instances  of  personation  of 
voters  who  were  either  absent  from  the  city  or  who  were  denied 
the  right  to  vote  because  that  prerogative  had  been  exercised  for 
them  before  they  claimed  it ;  "  that  there  was  personation  of  those 
who  could  not  vote  because  of  prior  engagements  in  penal  insti- 
tutions of  the  Commonwealth  ;  that  ' '  a  number  of  those  claiming 
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residence  in  the  stables  at  the  rear  of  No.  492  Harrison  Avenue  " 
were  not  entitled  to  vote,  and  therefore  their  votes  were  illegal ;  " 
that  the  illegal  votes"  above  classified  were  "  not  a  spontaneous 
product,"  but  were  *'the  result  of  careful  cultivation;"  that  the 
sitting  members  were  guilty  of  issuing,  in  the  course  of  their  cam- 
paign, a  circular  misrepresenting  the  petitioner  Hutchinson  as  to 
his  record  upon  certain  public  questions  as  a  member  of  a  previous 
Legislature,  a  statement  proven  to  be  false,  upon  a  matter  vitally 
affecting  the  campaign,  an  act  which  admits  neither  palliation  nor 
excuse  ;  "  that  there  was  gross  fraud  in  the  acts  or  negligence  of 
the  election  officers  of  precinct  five  in  the  mutilation  of  ballots 
with  respect  to  representatives  ; "  that  a  large  number  of  ballots 
were  so  mutilated,  —  marked  in  the  compartment  designated  for 
representatives  with  extra  marks,  tending  to  render  void  the  ex- 
pression of  the  voter  in  that  one  respect,  —  the  grossest  outrage 
that  could  be  committed  upon  the  elective  franchise  ;  "  and 

Whereas^  It  is  impossible  to  eliminate  the  fraud  and  to  determine 
whether  any  persons  were  lawfully  elected  to  the  House  in  said 
district ;  and  the  title  of  the  sitting  members  to  seats  in  the  House 
is  impeached  by  proof  of  gross  and  varied  fraud  committed  in  their 
interest  in  said  election  ; 

Resolved^  That  the  seats  now  occupied  by  James  H.  Doyle  and 
Richard  J.  Hayes  as  representatives  from  the  seventeenth  Suffolk 
representative  district  are  hereby  declared  vacant.  —  House  Jour- 
nal, 1894,  p.  1192. 

After  debate  the  resolution  was  substituted  for  the  recommenda- 
tion of  the  committee  upon  a  yea  and  nay  vote  of  122  yeas  to  91 
nays. — House  Journal,  1894,  p.  1199. 

The  question  coming  upon  the  adoption  of  the  resolution  so  sub- 
stituted, it  was  voted  to  divide  the  resolution,  and  that  the  vote 
be  taken  as  upon  two  resolutions,  with  the  above  preamble,  —  the 
first  declaring  the  seat  of  Mr.  Doyle  vacant ;  the  second  declaring 
the  seat  of  Mr.  Hayes  vacant.  Thereupon  the^Vs^  resolution  was 
adopted  upon  a  yea  and  nay  vote  of  113  yeas  to  84  nays,  and  the 
second  resolution  was  rejected  upon  a  yea  and  nay  vote  of  84  yeas 
to  95  nays.  —  House  Journal,  1894,  pp.  1202,  1204. 

Upon  motion  to  reconsider  the  rejection  of  the  seconc?  resolution, 
the  House  refused  to  reconsider  upon  a  yea  and  nay  vote  of  85  yeas 
to  102  nays.  Upon  motion  to  reconsider  the  adoption  of  the  first 
resolution,  the  House  refused  to  reconsider  upon  a  yea  and  nay 
vote  of  85  yeas  to  105  nays.  —  House  Journal,  1894,  pp.  1210, 
1213.] 
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Committee  on  Flections.  —  Messrs.  Solon  Bancroft  of  ReadiniG:,  Theo- 
dore K.  Parker  of  Winchendon,  Henry  C.  Bliss  of  West  Springliekl, 
WiLLL\M  W.  Tovvle  of  BostoD,  George  T.  Sleeper  of  Winthrop, 
Eugene  M.  Moriarty  of  Worcester,  Joseph  J.  Norton  of  Boston. 

Walter  Adams  v.  E.  Lewis  Moore. 

House  Document,  No.  475.  Report  by  Messrs.  Towle,  Sleeper,  Bliss 
and  Parker;  Messrs.  Bancroft,  Chairman,  Moriarty  and  Norton 
dissenting. 

Irregular  Marking  of  Ballot.  The  provisions  of  the  statute,  section  162  of  chapter 
417  of  the  Acts  of  1893,  designating  the  place  where  the  voter  shall  mark  the  cross 
are  directory  rather  than  mandatory  ;  and  even  if  the  cross  is  not  marked  as  directed, 
the  vote  will  be  counted  if  the  intent  of  the  voter  can  be  ascertained. 

Same.  It  is  not  within  the  intent  or  meaning  of  the  statute,  except  where  ex- 
pressly provided,  that  a  voter  may  signify  his  intention  to  vote  for  more  than  one 
person  by  means  of  a  single  cross. 

Same.  Vote  not  Counted.  Where  two  representatives  are  to  be  elected  in  a  dis- 
trict, and  the  names  of  two  of  the  candidates,  Adams  and  Frost,  appear  one  just 
below  the  other  upon  the  ballot,  a  cross  marked  outside  and  to  the  right  of  squares 
opposite  the  names  —  the  intersection  of  the  cross  being  slightly  below  the  line  beneath 
the  name  of  Adams  and  more  nearly  opposite  the  name  of  Frost  —  will  not  be 
counted  as  a  vote  for  both  or  either  of  the  candidates. 

Edgar  R.  Champlin  for  sitting  member. 
John  D.  Long  for  petitioner. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Walter  Adams  that  he  may  be  declared  to  be  duly  elected 
member  of  the  House  of  Representatives  for  the  twenty-eighth 
Middlesex  representative  district  instead  of  the  present  sitting 
member,  E.  Lewis  Moore,  submits  the  following  report :  — 

The  above  petition  was  received  Jan.  8,  1895,  and  referred  to 
this  committee  January  9,  and  the  committee  gave  a  hearing  to  all 
parties  interested  upon  the  23d  of  January. 

The  twenty-eighth  Middlesex  representative  district  is  composed 
of  the  towns  of  Framingham,  Sherborn,  Wayland  and  Holliston, 
and  is  entitled  to  two  representatives. 

The  candidates  other  than  the  petitioner  who  received  votes  for 
representative  were  Thomas  W.  Frost,  John  Heffron,  George  A. 
Leach  and  E.  Lewis  Moore. 
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According  to  the  official  returns,  on  recount,  the  vote  for  repre- 
sentative was  as  follows  :  — 

Adams,  1,175  ;  Frost,  909  ;  Heflfron,  153  ;  Leach,  1,185  ;  Moore, 
1,177. 

The  petitioner  alleged  "that  at  and  during  the  recount  of  votes 
in  the  town  of  Sherborn,  a  certain  ballot  was  counted  as  a  \ote 
for  Moore  and  Leach  whereon  there  was  no  cross  or  other  mark 
sufficient  to  indicate  the  intention  of  the  voter  casting  the  same 
to  vote  for  said  Moore;  "  and  further,  that  at  and  during  the 
recount  in  the  town  of  Framingham.  a  certain  ballot  was  thrown 
out,  rejected  and  disallowed  as  to  the  petitioner  whereon  war.  a 
cross  against  the  name  of  the  petitioner,  outside  the  box  or  square 
at  the  right  of  the  name  of  the  petitioner,  as  printed  on  such 
ballot." 

The  powers  of  the  House  and  of  this  committee  are  conferred 
by  the  Constitution  of  this  Commonwealth,  chapter  1,  section  3, 
article  10,  which  provides  that  the  House  of  Representatives  shall 
be  the  judge  of  the  returns,  elections  and  qualifications  of  its  own 
members,  as  pointed  out  by  the  Constitution. 

It  was  agreed  by  counsel  that  the  recount  of  votes  in  the  various 
towns  composing  the  district  was  in  every  way  correct,  with  the 
exception  of  the  counting  of  the  ballot  mentioned  in  the  petition, 
in  the  town  of  Sherborn,  and  the  rejection  of  the  Framingham 
ballot. 

Evidence  was  received  establishing,  in  the  opinion  of  the  com- 
mittee, a  prima  facie  case  sufficient  to  warrant  the  committee 
in  recounting  the  two  ballots  above  mentioned,  which  were  then 
produced  and  duly  identified.  Upon  inspection,  the  marks  upon 
the  Sherborn  ballot  so  clearly  indicated  the  intention  of  the  voter 
to  cast  his  ballot  for  the  sitting  member  that  counsel  for  the  peti- 
tioner withdrew  the  objection  to  allowing  the  same,  and  the  official 
returns,  on  recount,  in  the  town  of  Sherborn  were  allowed  to  stand. 

The  question  then  remaining  for  the  consideration  of  the  com- 
mittee was  that  of  counting  or  rejecting  the  Framingham  ballot, 
which,  if  allowed  for  the  petitioner,  would  make  the  result  in  this 
district,  as  between  the  petitioner  and  sitting  member,  a  tie. 

The  ballot  in  question  was  cast  in  Precinct  1  in  the  town  of 
Framingham ;  and  while  in  all  other  respects  the  voter.  where\er 
he  marked  auy  crosses  against  the  various  names  to  be  voted  for, 
did  so  in  a  plain  and  intelligent  manner,  placing  a  distinct  and 
well-defined  cross  in  the  squares  at  the  right  of  such  names,  at 
that  part  of  the  ballot  containing  the  names  to  be  voted  ujwn  for 
representative  there  appeared  a  cross,  which  was  marked  at  the 
right  of  the  names  of  Adams  and  Frost,  outside  and  to  the  right 
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of  the  boxes  or  squares,  the  intersection  of  the  cross  being  slightly 
below  the  line  beneath  the  name  of  Adams,  and  more  nearly  oppo- 
site the  name  of  Frost. 

The  following  is  a  diagram  of  the  portion  of  the  ballot  in  ques- 
tion. shoTring  the  location  of  the  cross  :  — 
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Section  162  of  chapter  417  of  the  Acts  of  1893  provides  that 

the  voter  shall  prepare  his  ballot  by  marking  in  the  square  a 
cross  at  the  right  of  the  name  and  designation,  if  any,  of  the 
candidate  of  his  choice  for  each  office  to  be  filled,  or  by  inserting 
the  name  of  the  candidate  of  his  choice  in  the  blank  square  pro- 
vided therefor,  and  marking  a  cross  in  the  square  at  the  right  of 
the  same  ; "  and  section  1 73  of  the  same  chapter  provides  that 

if  a  voter  marks  more  names  than  there  are  persons  to  be  elected 
to  an  office,  or  if  for  any  reason  it  is  impossible  to  determine  the 
choice  of  the  voter  for  any  office  to  be  filled,  his  ballot  shall  not 
be  counted  for  such  office." 

Your  committee  takes  the  view  that  the  provision  of  section  162 
is  directory  rather  than  mandatory  ;  and  all  authorities  are  agreed 
that  the  intent  of  the  voter,  when  it  can  be  ascertained,  is  su- 
preme. But,  in  the  opinion  of  your  committee,  it  is  not  within 
the  intent  or  meaning  of  the  statute,  except  where  expressly  pro- 
vided, that  a  voter  may  signify  his  intention  to  vote  for  more  than 
one  person  by  means  of  a  single  cross. 

Nor  is  the  committee  inclined,  in  the  absence  of  statutory  pro- 
vision, to  establish  the  precedent  of  irregularly  counting  a  single 
cross  for  two  candidates  where  there  is  doubt  as  to  the  one  for 
whom  the  cross  was  intended  ;  and  that,  in  the  present  case,  from 
the  location  of  the  cross,  and  from  all  the  circumstances,  it  is  im- 
possible to  decide  that  the  voter  intended  to  cast  his  ballot  for  the 
petitioner,  and  therefore  your  committee  recommend  that  the  peti- 
tioner be  given  leave  to  withdraw. 

Mr.  Bancroft  dissented,  and  expressed  his  views  as  follows  :  — 

I  dissent  from  the  report  of  the  majority  of  the  committee  upon 
the  question  as  to  whether  or  not  the  Framingham  ballot  should  be 
counted. 

There  can  be  no  doubt  that  the  mark  or  cross  made  in  that  part 
of  the  ballot  containing  the  names  of  the  candidates  for  represent- 
ative was  intended  by  the  voter  to  indicate  his  choice  for  that 
office,  and  it  should  be  counted  unless  there  is  some  provision  of 
the  law  which  prevents  it.  The  only  portion  of  the  statutes  cited 
by  the  majority  as  furnishing  a  reason  for  rejecting  the  ballot  is  a 
clause  from  section  173  of  chapter  417  of  the  Acts  of  1893,  which 
says  :  "  If  a  voter  marks  more  names  than  there  are  persons  to  be 
elected  to  an  office,  or  if  for  any  reason  it  is  impossible  to  deter- 
mine the  choice  of  the  voter  for  any  office  to  be  filled,  his  ballot 
shall  not  be  counted  for  such  office."  In  this  case  he  did  not 
mark  more  names  than  there  were  persons  to  be  elected  to  the 
office  ;  and  the  only  question  open  is,  whether  it  is  impossible  to 
determine  his  choice.    The  ballot  contains  the  names  of  all  candi- 
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dates  nominated  for  the  various  offices  to  be  filled,  arranged  in 
groups,  the  candidates  for  each  office  in  a  separate  group,  preceded 
by  the  name  of  the  office  and  a  direction  as  to  the  number  to  be 
voted  for.  With  the  exception  of  the  candidates  for  representa- 
tive, the  direction  was  given,  in  each  case,  Mark  one,"  and  the 
voter  in  every  such  case  in  which  he  voted  made  a  cross  in  the 
prepared  square  opposite  the  name  of  a  candidate.  At  the  head  of 
the  list  of  candidates  for  representative  was  the  direction,  *'  Mark 
two,"  and  the  voter  made  a  larger  cross  outside  of,  and  at  the  right 
of,  the  squares,  with  its  intersection  as  nearly  opposite  the  line  sep- 
arating two  names  as  could  readily  be  made,  except  by  an  experi- 
enced artist.  He  had  a  right  to  vote  for  both  of  these  candidates. 
The  placing  of  the  larger  cross  so  that  it  would  naturally  designate 
both,  when  contrasted  with  his  method  of  marking  in  all  cases 
where  he  had  a  right  to  vote  for  only  one,  would  seem  to  make  it 
perfectly  clear  that  it  was  his  intention  to  vote  for  both. 

Assuming  that  it  appears  clearly  to  be  the  intention  of  the  voter 
to  indicate  his  choice,  by  the  one  cross,  of  the  two  candidates  he 
wished  elected,  there  is  nothing  in  the  statutes  which  forbids  its 
being  counted  for  both.  As  the  uniform  rule  in  this  Common- 
wealth, as  laid  down  by  the  supreme  judicial  court  and  by  previous 
legislatures,  requires  that  effect  be  given  to  the  intention  of  the 
voter,  if  possible,  this  vote  should  be  counted. 

Messrs.  Moriarty  and  Norton  dissented,  and  expressed  their 
views  as  follows  :  — 

^Ye  dissent  from  the  report  of  the  majority  because  we  are 
clearly  of  the  opinion  that  the  vote  in  dispute  was  intended  for 
Walter  Adams.  It  is  certain  that  the  voter  intended  to  vote 
for  one  or  both  of  the  Democratic  candidates  for  representative. 
There  can  be  no  escape  from  that  conclusion ;  no  member  of  the 
committee  undertakes  to  deny  that  fact. 

If,  then,  the  view  of  the  chairman  of  the  committee,  that  the 
voter  intended  to  vote  for  the  two  Democrats,  be  correct,  the  bal- 
lot should  be  counted  for  Mr.  Adams  and  for  Mr.  Frost. 

While  we  admit  that  this  is  not  an  unreasonable  view  to  take  of 
the  question,  our  conviction  is  that  the  man  who  cast  the  disputed 
ballot  intended  to  vote  for  Walter  Adams.  It  was  cast  in  Mr. 
Adams'  precinct,  and  therefore  may  be  fairly  claimed  to  have  been 
cast  by  one  of  his  neighbors.  This  neighbor,  who  voted  a  Repub- 
lican ticket  generally,  passed  by  the  candidates  for  senator  with- 
out voting  for  any  of  them.  He  came  to  the  name  of  Mr.  Adams, 
and  instead  of  marking  a  cross  (X)  in  the  square  opposite  the 
name  he  marked  the  cross  ( X )  on  the  margin  of  the  ballot  oppo- 
site the  line  upon  which  was  printed  Adams'  name.    The  voter 
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took  the  line  for  his  guide  in  marking  the  cross  (X),  —  a  very 
natural  thing  to  do. 

It  does  seem  to  us  that  there  is  no  sense  in  the  argument  that 
the  voter  intended  to  vote  for  Mr.  Frost,  and  for  Mr.  Frost  only, 
because  the  point  of  intersection  of  the  cross  is  a  hair's  breadth 
below  the  dividing  line  between  the  names  of  Adams  and  Frost. 
If  the  voter  had  any  such  intention  as  that  he  would  not  have  begun 
his  cross  (X)  away  up  in  Mr.  Adams'  box.  People  generally  make 
a  cross  (X)  by  drawing  the  lines  downward  and  not  upward. 
Assuming  this  to  be  correct,  the  point  at  which  the  cross  ( X )  was 
begun  clearly  disproves  the  theory  of  an  intention  to  vote  for  Mr. 
Frost,  and  Mr.  Frost  only. 

It  seems  to  us  clear,  then,  that  if  the  voter  did  not  intend  to 
vote  for  the  two  Democratia  candidates  for  representative  he  cer- 
tainly intended  to  vote  for  one  of  them,  and  that  one  was  Walter 
Adams,  in  whose  box  the  cross  (X)  was  begun  and  opposite  whose 
line  the  intersection  of  the  cross  (X)  is.  The  vote  should  be 
counted  for  Walter  Adams,  unless  the  intention  of  the  voter  is  to 
be  ignored. 

[Upon  the  report  of  the  committee,  Mr.  Bancroft  moved  to  sub- 
stitute for  the  recommendation  therein,  leave  to  withdraw,  a  reso- 
lution providing  for  a  new  election  in  the  district.  After  debate, 
the  House  refused  to  substitute  the  resolution  upon  a  yea  and  nay 
vote  of  39  yeas  to  148  nays,  and  the  report  was  accepted.] 

Joseph  L.  Bartlett  v.  Timothy  Holland  et  aL 
[This  was  a  petition  claiming  the  election  of  the  petitioner  as 
representative  from  the  nineteenth  Suffolk  representative  district 
at  the  election  in  November,  1894.  The  committee  was  authorized 
to  send  for  persons  and  papers.  On  February  19  the  committee 
reported  leave  to  withdraw,  "  for  the  reason  that  the  committee 
has  been  notified  by  the  counsel  for  the  petitioner  that  he  does  not 
desire  to  urge  the  granting  of  the  petition."  The  report  of  the 
committee  was  accepted.  —  House  Journal,  1895.] 
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Committee  on  Elections.  — Messrs.  Clarenck  P.  "Weston  of  Boston,  Chair- 
man ;  George  A.  Wales  of  Stoughton,  Charles  I.  Qlhrk  of  Boston, 
Henry  Thrasher  of  Fitchburg,  Harvey  Crocker  of  Wareham. 
Joseph  J.  Flynn  of  Lawrence,  and  Henry  C.  Attwill  of  Lynn. 

William  H.  ]\Iorgan,  Petitioner. 
Frederick  Bleiler,  Same. 

House  Document,  No.  906.  Feb.  19,  1896.  Report  by  Messrs.  Attwill, 
Flynn,  Wales,  and  Quirk;  Messrs.  Weston,  Thrasher  and  Crocker 
dissenting. 

Irregular  Marking  of  Ballot.  The  provisions  of  section  162  of  chapter  417  of  the 
Acts  of  1893,  desijrnating  the  place  on  the  official  Ijallot  where  the  voter  shall  mark 
the  cross,  are  directory  rather  than  mandatory ;  and  the  principle  is  recogmized  that 
in  all  cases  the  intent  of  the  voter  should  govern  when  it  can  be  ascertained. 

Same.  Intent  not  Clear  enough  to  Justify  Coutiting  the  Vote.  Where  the  voter 
has  made  a  well-detined  cross  in  the  square  opposite  the  names  of  each  of  the  other 
candidates  of  the  same  party  (excepting  no  mark  for  sheriff),  and  in  the  marking 
for  representative,  where  there  were  three  candidates  upon  the  ballot,  one  only  to  be 
elected,  marks  a  cross  entirely  outside  and  above  all  spaces  set  apart  for  each  candi- 
date's name  and  for  the  proper  marking  against  the  same,  and  outside  the  horizon- 
tal lines  enclosing  such  spaces  extended,  so  that  it  is  impossible  to  determine  the 
intention  of  the  voter,  it  was  held  by  a  majority  of  the  committee  and  by  the  House 
that  the  mark  so  made  could  not  be  counted  as  a  vote  for  any  of  the  candidates  for 
representative. 

Timothy  W.  Coakley,  for  Morgan. 
Jesse  M.  Gove,  for  Bleiler. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  William  H.  Moro;an  that  he  may  be  declared  to  be  a  duly  elected 
member  of  the  House  of  Representatives  for  the  twenty-second 
Suffolk  district,  which  is  composed  of  ward  22.  Boston,  submit 
the  following  report :  — 

The  above  petition  was  received  and  referred  to  the  committee 
Jan.  24,  1896.  It  alleged  in  substance  that  a  mistake  had  been 
made  in  the  count. 

A  petition  of  Frederick  Bleiler,  in  substance  alleging  the  same 
as  the  petition  now  in  question,  asking  that  he  may  be  declared  a 
duly  elected  member  of  the  House  of  Representatives  for  said  dis- 
trict, was  referred  to  your  committee  Jan.  8,  18iH> ;  and  as  both 
l^etitions  involved  the  same  question,  the  committee  acted  upon 
them  simultaneously. 
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The  committee  gave  a  heariug  on  said  petitions  Jan.  27  and  Jan. 
28,  1896,  at  which  hearing  the  committee  made  a  recount  of  the 
ballots  cast  in  the  district. 

Another  candidate,  besides  the  said  petitioners,  for  representa- 
tive in  said  district,  was  James  T.  Brickley. 

According  to  the  official  returns,  the  vote  for  representative  on 
a  recount  by  the  Board  of  Election  Commissioners  of  the  city  of 
Boston  was  as  follows  :  — 

Bleiler,  1,434;  Brickley,  146;  Morgan,  1,434. 

The  powers  of  the  House  and  of  this  committee  are  conferred 
by  the  Constitution  of  the  Commonwealth,  chapter  1,  section  3, 
article  10,  which  provides  that  the  House  of  Representatives  shall 
be  the  judge  of  the  returns,  election  and  qualification  of  its  own 
members  as  pointed  out  in  the  Constitution. 

Upon  the  recount  by  the  committee,  eight  ballots  were  contested 
by  counsel,  but  objection  was  afterwards  waived  as  to  three  bal- 
lots, leaving  five  for  the  consideration  of  your  committee. 

The  committee  were  unanimous  in  counting  all  except  one  bal- 
lot, cast  in  precinct  10,  which  if  allowed  for  Bleiler,  as  claimed 
by  his  counsel,  would  make  the  result  a  tie  ;  the  vote,  without 
counting  said  ballot,  being  as  follows :  — 

Bleiler,  1,438;  Morgan,  1,439. 

The  petitioner  contended  that  this  ballot  should  be  thrown  out, 
on  the  ground  that  it  was  defective. 

The  result  of  the  vote  in  the  block  of  fifty  in  which  this  ballot 
was  found  would  be  unchanged  by  your  committee's  count  if  this 
ballot  were  thrown  out,  the  count  of  the  Board  of  f'lection  Com- 
missioners being :  Bleiler,  40 ;  Brickley,  1  ;  Morgan,  5,  and  4 
blank  or  defective  ;  while  that  of  the  committee  was  :  Bleiler,  40  ; 
Brickley,  1 ;  Morgan,  5  ;  blank  or  defective  3,  with  said  ballot  in 
question. 

In  voting  for  the  candidates  for  the  various  offices  in  said  bal- 
lot, except  in  that  of  sheriff,  where  he  did  not  vote,  and  in  that  of 
representative,  the  voter  had  done  so  by  placing  a  well-defined 
cross  in  the  square  at  the  right  of  the  names  to  be  voted  for,  vot- 
ing in  every  instance  for  the  candidate  of  the  Democratic  part}'. 
In  that  part  of  the  ballot  where  the  names  of  candidates  for  repre- 
sentative in  the  General  Court  were  placed,  above  the  spaces 
prescribed  for  the  candidates'  names,  and  directly  beneath  the 
words  "  mark  one,"  there  appeared  a  cross,  no  part  of  which  was 
included  by  the  parallel  lines  within  which  the  names  of  the  candi- 
dates appear. 

The  first  name  in  order  on  the  ballot  of  the  candidates  for  represent- 
ative was  that  of  Frederick  Bleiler,  and  was  the  nearest  to  the  cross. 
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The  following  is  a  fac-simile  of  the  part  of  the  ballot  in  ques- 
tion :  — 

REPRESENTATIVE  IN  GENERAL  COURT.    ,      Mark  ONE. 

Twenty-second  Suffolk  District.  JJC 


FREDERICK  BLEILER — Ol  B0SI0nAAAAr»rLrLn7VVV/u\A7VV\rm>n  RCPIltlljCflD 

JAMES  T.  BRICKLEY-oi  bosiod  AAAAAAA/x/ux^AAAnruxPeople's  Party 

WILLIAM  H.  MORGAN-oi  bosiod  nn^Democratic  Citizens  Nom.  Paper 

Section  162  of  chapter  of  the  Acts  of  the  year  1893  provides 
that  the  voter  shall  prepare  his  ballot  by  marking  in  the  square 
a  cross  at  the  right  of  the  name  and  designation,  if  any,  of  the 
candidate  of  his  choice  for  each  office  to  be  filled,  or  by  inserting 
the  name  of  the  candidate  of  his  choice  in  the  blank  space  pro- 
vided therefor,  and  marking  a  cross  in  the  square  at  the  right  of 
the  name;  "  and  section  173  of  the  same  chapter  provides  that 
"  if  a  voter  marks  more  names  than  there  are  persons  to  be  elected 
to  an  office,  or  if  for  any  reason  it  is  impossible  to  determine  the 
choice  of  the  voter  for  any  office  to  be  filled,  his  ballot  shall  not 
be  counted  for  such  office." 

Your  committee  is  in  full  accord  with  the  view  taken  by  previous 
legislatures  that  the  provision  of  section  162  is  directory  rather 
than  mandatory,  and  recognize  the  principle  that  in  all  cases  the 
intent  of  the  voter  should  govern,  when  it  can  be  ascertained. 

But  your  committee  is  of  the  opinion  that  it  is  impossible  to 
determine  the  intention  of  the  voter  in  the  present  instance  with 
any  degree  of  certainty,  and  is  unwilling  to  establish  the  precedent 
that  where  the  cross  lies  entirely  outside  of  all  spaces  set  apart  for 
eacli  candidate's  name  and  the  mark  for  the  same,  or  the  horizon- 
tal lines  enclosing  such  spaces  extended,  and  where  there  are  sev- 
eral candidates  and  there  is  nothing  to  indicate  the  voter's 
intention,  the  ballot  should  be  counted  for  the  candidate  whose 
name  happens  to  appear  nearest  to  the  cross  ;  and  therefore  your 
committee  recommend  that  the  petitioner,  William  H.  Morgan,  be 
given  his  seat. 

Messrs.  Weston,  Thrasher  and  Crocker  dissented,  and  ex- 
pressed their  views  as  follows  :  — 

The  undersigned,  a  minority  of  the  Committee  on  Elections,  dis- 
sent from  the  report  of  the  majority,  for  the  reason  that  the  irregu- 
larly marked  ballot  referred  to  in  their  report,  and  which  they  claim 
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should  not  be  counted  for  any  candidate,  should,  in  our  opinion,  be 
counted  for  Mr.  Bleiler.  A  fac-simile  of  a  portion  of  this  ballot, 
showing  the  irregular  marking,  is  printed  in  the  report  of  the  majority. 

If  the  ballot  in  question  be  not  counted  for  any  candidate,  Mr. 
Morgan  will  have  a  plurality  of  one  vote.  If  it  be  counted  for 
Mr.  Bleiler,  as  we  think  should  be  done,  the  result  would  be  a  tie 
between  Morgan  and  Bleiler,  each  having  1,439  votes. 

It  has  been  clearly  settled  in  this  Commonwealth,  both  by  the 
decisions  of  the  courts  and  by  a  great  number  of  legislative  prec- 
edents, that  in  election  controversies  the  intention  of  the  voter 
should  control.  If  the  intention  of  the  voter  can  be  determined 
from  an  inspection  of  the  ballot,  that  intention  must  prevail.  If 
it  be  reasonably  clear  for  whom  the  voter  intended  to  vote,  the. 
ballot  must  be  so  counted. 

For  the  rule  as  established  in  this  Commonwealth  see  Russell's 
Election  Cases,  note  to  Adams  v.  Moore,  page  86,  where  the  au- 
thorities are  cited.  The  rule  as  there  stated  is  that  a  mark  upon 
the  official  ballot  shall  be  counted  as  a  vote,  even  if  not  in  the 
prescribed  place  or  form,  provided  such  mark  fairly  indicates  an 
intention  to  make  it  a  vote  for  a  particular  candidate. 

A  similar  rule  prevails  in  other  States  and  in  England.  In  a 
Pennsylvania  case,  Weidknecht  v.  Hawk,  13  Penn.  Co.  Ct.  Rep. 
41,  the  court  say :  "  It  is  immaterial  where  the  cross  is  placed  on 
an  official  ballot,  or  whether  a  cross  is  used  at  all,  provided  the 
voter's  choice  can  be  determined  from  the  face  of  the  ballot."  In 
the  leading  English  case  of  Woodward  v.  Sarsons,  L.  R.  10  C.  P. 
733,  the  rule  is  laid  down  as  follows  :  "  The  paper  must  be  marked 
so  as  to  show  that  the  voter  intended  to  vote  for  some  one,  and  so 
as  to  show  for  which  of  the  candidates  he  intended  to  vote.  It 
must  not  be  marked  so  as  to  show  that  he  intended  to  vote  for 
more  candidates  than  he  is  entitled  to  vote  for,  nor  so  as  to  leave 
it  uncertain  whether  he  intended  to  vote  at  all,  or  for  which  candi- 
date he  intended  to  vote.  If  these  requirements  are  substantially 
fulfilled,  then  there  is  no  enactment  and  no  rule  of  law  by  which 
the  ballot  can  be  treated  as  void,  though  the  directions  in  the 
statute  are  not  strictly  obeyed." 

The  requirements  both  of  the  Pennsylvania  and  the  English  bal- 
lot acts  as  to  the  method  of  marking  are  almost  identical  with 
those  of  our  own  statute. 

Applying  the  rule  as  thus  established  to  the  ballot  in  question, 
it  seems  to  the  minority  of  the  committee  impossible  to  conclude 
otherwise  than  that  it  should  be  counted  for  Mr.  Bleiler. 

It  must  be  admitted  by  all  that  the  person  who  made  the  cross 
in  question  did  so  with  the  intention  of  voting  for  one  of  the  three 
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candidates  for  representative  named  on  the  ballot.  This  was  not 
denied  by  Mr.  Morgan's  counsel.  To  hold  any  other  view  would 
be  to  charge  the  voter  with  doing  an  act  without  purpose  or  mean- 
ing. This  being  conceded,  it  does  not  appear  to  us  that  there  can 
be  any  question  for  which  one  of  the  three  candidates  the  vote  was 
intended. 

The  names  were  arranged  on  the  ballot  one  above  the  other  in 
the  following  order :  Bleiler,  Brickley,  Morgan.  The  cross  made 
by  the  voter  is  just  above  the  space  opposite  Bleiler's  name.  The 
cross  is  not  only  further  from  Brickley's  name,  but,  as  an  addi- 
tional and  practically  conclusive  reason  why  the  vote  could  not 
have  been  intended  for  Brickley,  is  the  fact  that  Brickley  received 
less  than  one  vote  in  twenty  out  of  the  whole  number  cast ;  so 
that  the  only  real  question  is,  Did  the  voter  intend  his  cross  for 
Morgan  or  for  Bleiler  ?  We  cannot  have  an}^  doubt  how  the  question 
should  be  answered.  It  is  inconceivable  to  us  that  the  voter  could 
have  intended  his  cross  for  Morgan,  whose  name  is  so  far  from  it. 

The  conclusion  is  irresistible  that  the  intention  was  to  vote  for 
Bleiler,  and  that  by  some  mistake,  oversight  or  momentar}^  with- 
drawal of  the  voter's  attention  from  the  square  provided  for  the 
marking,  the  cross  was  not  made  in  the  usual  place. 

Suppose  the  cross  had  been  just  below  the  square  opposite  Mor- 
gan's name  ;  would  it  be  claimed  that  the  vote  should  not  be 
counted  for  Morgan?  Certainly  not;  and  at  least  one  ballot,  on 
which  the  cross  was  either  entirely,  or  almost  entirely,  below  the 
square  opposite  Morgan's  name,  was  counted  by  the  committee 
for  Morgan,  without  question  by  any  one. 

For  the  above  reasons  we  recommend  that  the  petitioner  be  given 
leave  to  withdraw ;  and  we  also  recommend  the  adoption  of  the 
accompanying  order :  — 

Ordered^  That  the  Speaker  issue  a  precept  giving  notice  that  a 
vacancy  exists  in  the  twenty-second  Suffolk  representative  dis- 
trict, and  appointing  a  time  for  an  election  to  fill  said  vacancy. 

[The  report  that  petitioner  Bleiler  have  leave  to  withdraw  was 
accepted. — House  Journal,  p.  384. 

A  motion  to  substitute  the  minority  report  was  lost  upon  a 
division  of  the  House,  29  to  95,  and  the  report  of  the  committee 
was  accepted.  —  House  Journal,  p.  401.] 

[Note  by  the  Editor.  —  The  committee  in  the  above  case  did  not  refuse  to 
recognize  the  rule  established  in  the  earlier  cases,  but  disagreed  in  its  application  to 
the  special  facts.  The  general  principle  may  be  regarded  as  settled  by  the  legislat- 
ure in  the  cases  above  reported, — that  a  mark  upon  the  official  ballot  shall  be 
counted  as  a  vote,  even  if  not  in  the  prescribed  place  or  form,  provided  such  mark 
fairly  indicates  upon  insjiection  an  intention  to  make  it  a  vote  for  a  particular  candi- 
date, and  no  intention  to  reveal  the  identity  of  the  voter.   In  the  above  case  the  com- 
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mittee  accepted  this  rule  of  law,  but  disagreed  upon  the  question  of  fact  whether  the 
cross  was  so  marked  as  to  enable  them  to  determine  for  what  candidate  the  voter 
intended  to  vote.  The  rule  as  stated  applies  to  the  new  system  of  voting,  so  far  as 
practicable,  the  same  rule  of  construction  that  was  followed  under  the  old  system. 
It  was  early  settled  by  the  court  in  Massachusetts  (Strong,  pet.,  20  Pick.  that, 
in  determining  an  election,  the  only  object  should  be  to  ascertain  the  expressed 
will  of  a  majority  of  the  electors,  and  with  this  in  view,  and  with  the  guidance  of 
good  practical  sense,  unfettered  by  technical  rules  and  nice  distinctions,  there  will 
be  no  danger  of  mistaking  the  voice  of  the  electors."  Morton,  J.,  p.  493.  This  rule, 
that  the  intention  of  the  voter  should  control  the  construction  and  effect  of  the  vote, 
has  invariably  been  followed  in  election  controversies.  Thus,  under  the  old  system 
of  voting,  votes  for  persons  under  a  wrong  or  misspelled  name  have  been  counted 
for  the  candidate  if  the  intention  was  reasonably  clear.  Hotcard  v.  Xeill,  ante,  p. 
23;  Wright  v.  Hooper,  Loring  &  Russell's  El.  Cases,  note,  p.  102.  The  new  system 
(Australian  Ballot  Act)  makes  no  change  in  the  risrht  of  election.  It  relates  entirely 
to  the  mode  of  election.  The  right  to  vote  and  to  have  the  vote  counted  remains 
precisely  as  before.  The  method  of  expressing  the  intention  of  the  voter  alone  is 
changed,  and  the  details  of  the  change  are  mandatory  only  so  far  as  they  are  neces- 
sary to  carry  out  the  purposes  of  the  new  law.  The  leading  purpose  was  to  secure 
greater  freedom  and  secrecy  in  voting  by  providing  an  official  ballot,  a  marking  in  a 
secret  compartment,  and  a  deposit  of  the  ballot  in  the  ballot  box  without  exhibition. 
If  these  purposes  are  accomplished,  the  remaining  provisions  of  the  law  as  to  the 
precise  mode  and  place  of  marking  the  ballot  may  well  be  regarded  as  directory 
only.  The  voter  then  must  (1)  use  an  official  ballot;  (2)  mark  it  in  such  a  mode  as 
to  show  by  inspection  of  the  ballot  an  intention  to  vote  for  a  particular  candidate ; 
(3)  and  show  no  intention  by  marking  to  put  an  ear  mark  on  the  ballot  for  the  cor- 
rupt purpose  of  revealing  his  identity.  If  the  voter  observes  these  requirements,  so 
that  his  vote  is  not  void,  either  for  uncertainty  or  for  attempt  to  violate  the  required 
secrecy,  his  vote  should  be  given  effect.  As  said  by  a  writer  in  1874,  in  the  Journal 
of  Jurisprudence  (Scotland),  vol.  18,  pp.  199,201 :  "It  seems  to  us  that  in  determin- 
ing the  question  there  are  just  two  things  which  the  returning  officer  has  to  consider, 
—  (1)  Is  it  clear  for  whom  the  voter  intends  to  vote  ?  (2)  Is  the  mark  such  as  to 
identify  the  voter  ?  If  he  keeps  a  straight  course  between  the  Scylla  of  uncertainty 
and  the  Charybdis  of  identification  the  vote  is  good,  although  the  mark  is  not  made 
precisely  in  the  way  pointed  out  in  the  directions." 

The  Rule  in  Other  States.  Most  of  the  States  have  now  adopted  the  Australian 
ballot  system,  and  in  several  of  them  the  question  of  what  marks  are  to  be  counted 
has  come  before  their  courts.  While  the  question,  as  one  of  statute  construction, 
depends  somewhat  upon  the  language  and  provisions  of  the  particular  ballot  act  of 
the  State,  there  is  a  general  disposition  to  follow  what  may  now  be  called  the  Massa- 
chusetts rule.   Reference  is  here  nrade  to  some  of  the  cases. 

In  California,  the  rule  is  affirmed  that  "  a  ballot  is  the  only  expression  of  the 
voter's  will,  and  it  must  be  counted  according  to  its  legal  effect.  When  it  intelli- 
gently shows  that  a  particular  person  is  voted  for  to  fill  a  particular  office,  it  cannot 
be  counted  differently  merely  because  the  court  may  believe  that  the  voter  made  a 
mistake  in  preparing  his  ticket  "    Ruiledge  v.  Cratcford,  91  Cal.  526. 

Where,  however,  instead  of  the  required  stamp,  there  was  simply  an  irregular  blot 
in  the  blank  margin  opposite  the  name,  it  was  rejected  as  a  vote.  Lay  v.  Parsons, 
104  Cal,  661.  A  cross  opposite  and  to  the  right  of  the  name  but  not  in  the  provided 
square  was  counted.  Tebbe  v.  Smith,  108.  Cal.  101.  A  ballot  marked  in  pencil  in- 
stead of  by  the  official  stamp  is  invalid.    People  v.  Sausaliio,  39  Pacific  R.  937 . 

In  Colorado,  crosses  marked  on  the  left  of  the  name,  or  slightly  to  the  right  of  the 
square  opposite  the  emblem  of  the  party,  will  be  counted  as  votes.  *'  Unless  the 
statute  declares  that  a  strict  compliance  with  its  requirement  by  the  elector  is  essen- 
tial to  have  his  ballot  counted,  courts  will  not  undertake  to  disfranchise  him  by 
rejecting  his  ballot  where  his  choice  can  be  gathered  from  the  ballot  viewed  in  the 
bgbt  of  the  drcomstances  surrounding  the  election."    Toung  v.  Simpson,  21  Col.  460. 
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In  Illinois,  the  court  requires  a  strict  compliance  with  the  statute.  "While  an 
honest  attempt  to  make  a  cross  in  the  provided  square  will  \)e  recofrnized,  the  court 
has  rejected  marks  which  were  not  at  least  attempts  at  crosses,  and  crosses  marked 
opposite  the  name  but  outside  the  provided  square.  Parker  v.  Orr,  158  III.  G09; 
Apple  V.  Barcroft,  Id.  649. 

In  Indiana,  if  in  stamping  the  ballot  "  there  is  manifestly  an  eflfort  to  comply  in 
good  faith  with  the  statutory  requirements,  a  reasonable  compliance  with  the  statu- 
tory rules  will  be  sufficient,  and  a  defect  in  the  paper  used  for  the  ballot,  without  the 
evident  fault  of  the  voter,  ■nillnot  vitiate  the  ballot."  Bechtel  v.  Alhin,  134  Indiana, 
193.  A  distinguishing  mark  on  the  official  ballot  will  render  it  void.  Sego  v.  Stod- 
dard, 13G  Id.  297.    And  see  Parvin  v.  Wimberg,  130  Id.  561. 

In  lotca,  also,  a  strict  construction  appears  to  l)e  put  upon  the  directions  of  her 
ballot  act,  the  court  holding  that  the  cross  mark  must  be  made  in  the  circle  or 
square.    Whittam  v.  Zahorik,  59  Northwestern  Rep.  57. 

In  Kansas,  the  statute  is  construed  to  l)e  mandatory,  and  ballots  not  marked  with 
across  substantially  in  or  upon  the  designated  square  will  not  be  counted.  Taylor 
v.  Bleakley,  39  Pacific  R.  1045 ;  Richardson  v.  Jamison,  Id.  1050.  In  Boyd  v.  Mills, 
53  Kansas,  594,  the  court  held  that  colored  sample  ballots  used  by  mistake  in  place 
of  the  official  ballots  should  be  counted,  and  deduced  these  two  rules  from  the  au- 
thorities :  (1)  that  under  the  ballot  acts,  designed  to  preserve  the  secrecy  of  the  bal- 
lot, any  mark  or  distinguishing  feature  apparent  on  the  ballot  renders  it  void ;  and 
(2)  that  where  the  law  is  explicit  in  prohibiting  the  counting  of  any  ballot  which 
does  not  conform  to  the  requirements  of  the  statute,  the  courts  will  enforce  the  law 
as  it  reads,  without  interposing  their  own  judgment  as  to  the  reasonableness  or  un- 
reasonableness of  the  requirements. 

In  Kentucky,  the  intention  of  the  voter  is  given  effect  if  it  can  fairly  be  discovered 
from  the  ballot.  Ballots  marked  \sith  a  pencil  of  any  color,  instead  of  with  a  black 
ink  stencil ;  ballots  marked  v^ith  a  cross  outside  the  square ;  ballots  marked  with  a 
black  figure  instead  of  a  cross ;  ballots  marked  with  two  or  more  crosses  in  one 
square,  are  to  1^  counted.    Houston  v.  Steele,  98  Ky.  596. 

In  Maine,  a  strict  compliance  with  the  statute  direction  is  enforced.  So  ballots 
are  rejected  where  the  cross  is  above  the  name  of  the  candidate,  where  the  cross  is 
to  the  left  of  the  name,  where  instead  of  a  cross  a  short  straight  line  was  dra\vn 
across  the  square.  Curran  v.  Clayton,  86  Me.  42 ;  Waterman  v.  Cunningham,  89 
Id.  295. 

In  Michigan,  "  any  mark  upon  a  ballot,  other  than  the  one  appropriate  and  neces- 
essary  under  the  law  to  designate  the  intention  of  the  voter,  must  be  regarded  as  a 
distinguishing  mark,"  and  a  ballot  containing  such  a  mark  will  be  rejected.  Attor- 
ney-General V.  Closer,  102  Mich.  396.  Where  the  official  ballot  contains  only  the 
name  of  one  person  for  each  office  to  be  voted  for,  the  failure  to  mark  the  cross  in 
the  circle  at  the  head  of  the  ticket  will  not  vitiate  the  vote.  Johnson  v.  Board  of 
Canvassers,  101  Mich.  187.  "  Containing  but  one  name  for  each  office,  there  can  be 
no  doubt  that  the  voter  intended  to  vote  for  the  persons  whose  names  were  printed 
therein,  unless  we  accept  the  ingenious  argument  of  counsel  that  the  voter  desired 
that  his  ballot  should  not  be  counted  but  put  it  in  the  ballot  l)ox  to  deceive  some- 
body, which  would  be  going  a  great  way  to  avoid  the  duties  of  citizenship." 
Hooker,  J.    And  see  Lindstrom  v.  Canvassers,  94  Mich.  467. 

In  Minnesota,  while  a  mark  intended  to  distinguish  the  ballot  will  invalidate  it, 
"  the  statute  does  not  prescrifie  any  inflexible  rule  as  to  what  shall  or  shall  not  be 
accepted  as  a  cross  mark,  and  any  mark,  however  crude  and  imi^rfect  in  form,  if 
it  is  apparent  that  it  was  honestly  intended  as  a  cross  mark  and  for  nothing  else, 
must  be  given  effect  as  such ;  otherwise  electors  unaccustomed  to  the  use  of  pen  and 
pencil  might  be  disfranchised."    Pennington  v.  Hare,  60  Minn.  146. 

In  Missouri,  under  the  ballot  act,  the  error  of  the  connty  clerk  in  printing  names 
of  additional  candidates  on  the  official  ballots  will  not  nullify  the  election  at  which 
such  ballots  were  used,  and  the  court  lays  down  the  rule,  in  an  elatx>rate  opinion  on 
the  construction  of  the  Australian  Ballot  Act,  «'  that  where  the  legislature  declares 
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a  certain  irregularity  in  election  procedure  as  fatal  to  the  validity  of  the  returns 
the  courts  will  effectuate  that  command ;  otherwise  they  will  ignore  such  innocent 
irregularities  of  election  officers  as  are  free  of  fraud  and  have  not  interfered  with  a 
fair  expression  of  the  voter's  will."    Bowers  v.  Smith,  111  Missouri,  45. 

In  Nebraska  it  was  held  that  the  provision  in  the  ballot  act  for  marking  the  bal- 
lots with  ink  was  directory  only,  and  that  ballots,  if  in  other  respects  regular,  will, 
in  the  absence  of  fraud,  be  counted,  although  marked  with  a  pencil.  The  court 
say:  "It  is  not  every  mark  by  means  of  which  a  ballot  might  subsequently  Ije 
identified  which  is  a  violation  of  the  statute.  The  mark  prohibited  by  law  is  such 
a  one,  whether  letters,  figures  or  characters,  as  shows  an  intention  on  the  i)art  of  the 
voter  to  distinguish  his  particular  ballot  from  others  of  its  class,  and  not  one  that  is 
common  to,  and  not  distinguishable  from,  others  of  a  designated  class.  The  fact 
that  a  number  of  ballots  are,  without  any  evidence  of  a  fraudulent  intention  on  the 
part  of  the  voters,  distinguishable  from  others  cast  at  the  same  polling  places,  as,  for 
instance,  marked  with  a  pencil  or  with  ink  of  a  different  color,  does  not  bring  them 
within  either  the  letter  or  spirit  of  the  statute,"  State  v.  Russell,  34  Nebraska,  116, 
121.  And  see  Spurgin  v.  Thompson,  37  Id.  39.  Provisions  of  the  election  law 
which  are  not  essential  to  a  fair  election  will  be  held  to  be  formal  and  directory 
only,  unless  declared  to  be  mandatory  by  the  law  itself.  State  v.  Van  Camp,  36 
Id.  91.  The  provision  requiring  the  marking  of  the  ballot  is,  however,  mandatory, 
and  a  ballot  upon  which  a  name  is  written  in,  and  then  left  with  no  mark  opposite 
to  it,  cannot  be  counted  as  a  vote.    Martin  v.  Miles,  46  Id.  772. 

In  yeic  Jersey,  under  the  provision  of  the  ballot  act  that  any  device  upon  the 
ballot  whereby  it  can  be  identified  shall  render  it  absolutely  void,  the  intention  of 
the  voter  cannot  be  considered  in  determining  the  legality  of  any  ballot.  The 
statute  supersedes  the  common  law  rule  of  ascertaining,  if  possible,  the  intention  of 
the  voter,  and  the  ballot  cannot  be  counted.    Reams  v.  Edwards,  28  Atlantic  R.  723. 

In  New  York,  ofl!icial  ballots  endorsed  for  use  in  one  polling  place  and  for  the 
candidates  of  one  party  cannot  be  counted  if  cast  and  received  in  a  different  polling 
place,  since  the  endorsement  is  not  such  as  is  prescribed  hy  law,  and  contains  a  dis- 
tinguishing mark.  People  v.  Board  of  Canvassers,  129  N.  Y.  395.  A  ballot  must 
be  received  and  counted,  however,  unless  it  appears  that  it  was  marked  either  by  the 
voter,  or  by  another  with  his  knowledge,  with  his  intent,  or  the  intent  known  to  him 
of  such  other  person,  that  it  might  afterwards  be  identified.  Such  evidence  may 
come  from  inspection  of  the  ballots,  or  from  other  competent  sources.  The  question 
is  one  of  fact.  People  v.  Supervisors,  135  N.  Y.  522.  And  see  People  v.  Shaw,  133 
N.  Y.  493.  A  mere  irregularity  on  the  part  of  election  officers  in  preparing  and 
printing  the  official  ballot  will  not  invalidate  it.    People  v.  Wood,  148  N.  Y.  142. 

In  Pennsylvania,  the  county  courts  have  been  very  liberal  in  giving  effect  to  the 
intention  of  the  voter,  however  informally  expressed,  provided  the  intention  is 
reasonably  clear  upon  inspection  of  the  ballot.  Where  the  intention  of  a  voter  to 
vote  for  a  given  candidate  can  be  gathered  from  the  face  of  an  official  ballot,  that 
intention  must  prevail,  no  matter  how  it  is  expressed.  Coleman  v.  Gernet,  14  Penn. 
Co.  Ct.  Rep.  578;  Reed  v.  Mc Arthur,  15  Id.  136.  So  "it  is  immaterial  where  the 
cross  is  placed  on  an  official  ballot,  or  whether  the  cross  is  used  at  all,  provided  the 
voter's  choice  can  be  determined  from  the  face  of  the  ballot."  Weidknecht  v.  Hawk, 
13  Id.  41 ,  Mayor  of  York  case.  Id.  205;  Louck's  case,  3  Penn.  District  Rep  131. 

If  the  voter  fails  to  use  a  cross  mark,  but  uses  instead  some  other  distinctive  mark, 
indicating  an  intention  to  vote,  such  as  a  perpendicular  stroke,  his  vote  should  be 
counted.  "  The  question  is,  does  the  mark  used  on  the  ballot  in  question  sufficiently 
indicate  the  voter's  choice  ?  The  presumption  is  that  the  elector  who  cast  this  ballot 
intended  to  vote ;  he  used  the  same  mark  throughout  the  whole  ballot.  He  made 
the  marks  in  the  square  spaces  intended  for  the  voting  mark.  The  character  used 
is  such  as  men  often  employ  to  indicate  their  choice,  the  usual  tally  mark.  There 
can  then  be  no  doubt  as  to  the  voter's  intention.  The  mark  as  used  is  an  unequivocal 
expression  of  his  choice."  Hemphill  Township  Election,  14  Penn.  Co.  Ct.  Rep. 
577.  The  supreme  court,  however,  in  School  Directors'  Election,  165  Penn.  St.  233, 
holds  that  a  blanket  slip  or  paster  covering  the  whole  ballot  containing  the  marked 
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names  of  the  candidates  of  one  party  cannot  be  counted  as  votes,  as  it  is  a  clear  vio- 
lation of  the  intention  and  puri)ose  of  the  ballot  act.  The  court  says  :  "  In  so  far 
as  the  mode  of  votini?  is  thus  specifically  prescribed  by  the  act  all  other  modes  are 
by  necessary  implication  forbidden.  ...  To  hold,  as  we  are  virtually  asked  to  do, 
that  by  virtue  of  the  authority  ^jiven  the  voter  to  insert  in  the  blank  spaces  provided 
therefor  names  not  already  on  the  official  ballot,  he  may  so  use  a  previously  pre- 
pared slip-ticket,  driven  to  him  by  an  outside  party,  as  to  entirely  cover  the  ritrht-hand 
column  of  tlie  official  ballot,  and  thus  effectually  obliterate  or  conceal  everything 
printed  thereon,  would  not  be  construction,  but  judicial  legislation  of  the  worst 
type."  Sterrett,  C.  J.,  p.  237.  See  DeWalt  v.  Bartley,  146  Penn.  St.  529.  ««  Under' 
the  ballot  law  it  is  not  enough  that  the  intention  of  the  voter  may  possibly  be  ascer- 
tained, or  his  irregularity  or  equivocal  acts  explained  by  evidence  dehors  his  ballot. 
The  purpose  of  the  Legislature  in  presenting  the  form  of  ballot,  and  specifically 
directing  how  it  should  be  prepared  and  used  by  the  voter,  was  to  avoid  all  such 
inquiries  and  the  consequences  likely  to  result  therefrom.  It  was  intended  that  the 
ballot,  when  prepared  by  the  voter  and  delivered  to  the  proper  election  officer,  should 
be  per  se  self-explanatory.  In  re  Redman,  173  Penn.  St.  59;  In  re  Latclor,  180  Id. 
566.  A  straight  mark  within  or  outside  the  provided  square  is  not  a  compliance 
with  the  provision  that  the  voter  shall  mark  a  cross.  Pike  County  Election,  18 
Penn.  Co.  Ct.  R.  278 ;  Long  v.  Kochenderfer,  3  Penn.  Dist.  R.  678.  On  the  contrary, 
other  local  courts  in  Pennsylvania  hold  that  the  single  stroke,  or  a  cross  not  exactly 
opposite  the  name,  but  a  little  below  it,  should  be  counted  as  a  vote  if  the  intention 
of  the  voter  is  fairly  apparent.  In  re  Flynn,  5  Penn.  Dist.  R.  168;  Middendorf's 
case,  4  Id.  78. 

In  Rhode  Island,  a  strict  construction  of  the  ballot  act  is  held  by  the  justices  of 
the  supreme  court.  They  advised  the  governor  in  1890  as  follows:  1.  A  cross 
is  the  only  mark  that  can  be  lawfully  counted  as  a  vote.  2.  A  cross  placed  in  the 
margin  of  the  ballot,  on  the  right  of  the  names  of  the  candidates,  opposite  a  candi- 
date's name,  should  be  counted  as  a  vote  for  the  candidate  opposite  whose  name  it 
is  placed,  whether  the  margin  has  a  square  in  it  or  not,  and  if  there  be  a  square  in 
it,  even  though  the  cross  is  without  or  partly  without  the  square.  3.  A  cross  or 
other  mark,  marked  at  the  left  of,  or  over  any  part  of  a  name  on  an  official  ballot, 
cannot  be  counted  as  a  vote.  Opinion  of  Justices,  17  Rhode  Island,  813.  This 
opinion  was  reaffirmed  in  1893.    Opinion  of  Justices,  18  Id.  147. 

In  South  Dakota,  the  court  in  two  cases  held  the  requirement  as  to  the  place  and 
form  of  the  cross  to  be  mandatory,  and  has  rejected  ballots  where  the  cross  was  not 
marked  in  the  provided  space,  and  where  the  mark  was  a  straight  diagonal  line  at 
the  left  of  the  name.  Vallier  v.  Brakke,  64  Northwestern  R.  180;  McKittrick  v. 
Pardee,  Co  Id.  23. 

The  Rule  in  England.  The  construction  of  the  English  act  was  established  in 
1875  in  Woodicard  v.  Sarsons,  L.  R.  10,  C.  P.  733.  It  is  "  necessary  that  the  abso- 
lute enactment  that  the  paper  should  be  marked  secretly  should  be  obeyed  exactly, 
bat  it  would  be  sufficient  that  the  manner  of  marking  the  paper  should  be  obeyed 
substantially.  If  these  two  enactments  be  so  obeyed  there  is  no  material  breach  of 
the  act.  .  .  .  The  paper  must  be  marked  bo  as  to  show  that  the  voter  intended  to 
vote  for  some  one,  and  so  as  to  show  for  which  of  the  candidates  he  intended  to  vote. 
It  must  not  be  marked  so  as  to  show  that  he  intended  to  vote  for  more  candidates 
than  he  is  entitled  to  vote  for,  nor  so  as  to  leave  it  uncertain  whether  he  intended  to 
vote  at  all,  or  for  which  candidate  he  intended  to  vote,  nor  so  as  to  make  it  possible, 
by  seeing  the  paper  itself,  or  by  reference  to  other  available  facts,  to  identif)'  the  way 
in  which  he  has  voted.  If  these  requirements  are  substantially  fulfilled  then  there 
is  no  enactment  and  no  rule  of  law  by  which  a  ballot  paper  can  be  treated  as  void, 
though  the  other  directions  in  the  statute  are  not  strictly  obeyed.  If  these  require- 
ments are  not  substantially  fulfilled  the  ballot  paper  is  void,  and  should  not  be 
counted;  and  if  counted,  it  should  be  struck  out  on  a  scrutiny.  The  decision  in 
each  case  is  upon  a  point  of  fact  to  be  decided,  first  by  the  returning  officei  and  after- 
wards by  the  election  tribunal  on  petition."  Lord  Coleridge,  C.  J.  Under  this 
rule,  marks  of  a  character,  or  in  places,  other  than  as  prescribed  by  the  directions. 
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but  indicatini?  clearly  the  intention  of  the  voter  and  not  designed  to  reveal  his  iden- 
tity, were  counted.  This  case  was  followed  in  1880,  in  the  Berwick-on-Tweed  case, 
McLaren  v.  Home,  3  O'Malley  &  Hardcastle's  El.  Cases,  178,  where  the  court 
counted  imperfect  marks  under  application  of  above  rule.  This  principle  of  liberal 
construction  of  the  ballot  acts  was  again  recognized  in  Ackers  v.  Hoicard,  16  Q.  B. 
D.  739,  and  in  the  Buckrose  Division  case,  4  O'Malley  &  Hardcastle's  El.  Cases,  110. 
A  mark  of  such  a  character  as  to  show  an  intention  of  the  voter  to  reveal  his  iden- 
tity, or  to  create  reasonable  suspicion  of  such  intention,  will  not  be  counted  as  a 
vote.  Cases,  supra;  Stepney  case,  4  O'Malley  &  Hardcastle's  El.  Cases,  34;  2 
Rogers'  Elections  (15th  ed.),  684.  In  Ireland  the  liberal  construction  adopted  in 
England  seems  to  be  followed.  Athlone  case,  Sheil  v.  Ennis,  2  O'Malley  8t  Hard- 
castle's El.  Cases,  186. 

The  Rule  in  Scotland  and  Canada.  The  Scotch  rule  is  less  liberal,  owing  appar- 
ently to  a  difference  in  the  presumption  drawn  from  the  character  of  the  mark.  In 
England,  unless  the  mark  shows  on  its  face  an  intention  to  reveal  identity,  or  such 
intention  is  proved,  the  presumption  is  that  it  was  made  with  the  honest  purpose  of 
voting.  In  Scotland,  if  the  mark  differs  essentially  from  a  cross,  or  is  of  such  a 
character  that  it  may  lead  to  identification,  the  presumption  is  against  its  validity. 
In  the  Wigtown  case,  2  O'M.  &  H.  El.  Cases,  215,  Haswell  v.  Steirart,  1  Ct.  of  Ses- 
sions, 4th  series,  925,  Lord  Neaves  stated  the  rule:  "  I  think  it  essential  to  a  good 
vote  that  the  voter  should  make  the  cross  thus  pointed  out,  and  that  any  mark 
materially  different  would  be  a  deviation  from  what  is  prescribed  and  a  failure  to 
fulfil  the  requirements  of  the  statute.  ...  I  think  that  this  declaration  of  nullity 
does  not  require  that  there  should  be  absolute  proof  of  a  design  or  intention  on  the 
part  of  the  voter  to  be  identified,"  p.  928.  Lord  Ormidale,  concurring,  said :  While 
on  the  one  hand  there  must  be  a  reasonable  and  substantial  compliance  with  the 
provisions  of  the  act,  on  the  other  Land,  trivial  or  unimportant  deviations,  such  as 
might  not  unfairly  be  held  to  be  incidental  to  the  performance  of  the  piece  of  work  in 
question  by  different  individuals  of  different  ages,  habits  and  conditions,  ought  to  be 
disregarded,  provided  that  the  true  object  and  intention  of  the  voter  are  free  from 
serious  doubt,  and  that  there  is  not  suflScient  ground  for  holding  in  a  fair  and 
reasonable  sense  that  there  is  any  mark  or  writing  on  the  ballot  paper  whereby  the 
voter  can  be  identified,"  p.  930.  Lord  Benholme,  dissenting,  said :  **  Where  a  cross 
has  been  made,  and  where  that  cross  is  so  placed  as  to  leave  no  doubt  for  which 
candidate  the  voter  intended  to  vote,  I  am  not  able  to  agree  with  the  principle  upon 
which  my  brethren  have  determined  to  reject  several  such  voting  papers.  In  the 
first  place,  I  think  it  is  not  fatal  that  the  cross  is  put  on  the  left  hand,  or  above  or 
immediately  below,  provided  it  is  so  placed  as  to  leave  no  doubt  as  to  the  candi- 
date for  whom  the  vote  was  intended.  Further,  where  a  proper  cross  has  been  made 
designating  the  intention  of  the  voter  to  vote  for  a  particular  candidate,  and  leaving 
no  doubt  as  to  what  candidate  he  intended  to  vote  for,  I  am  not  prepared  to  say  that 
the  addition  of  a  score,  or  a  double  leg  to  the  cross,  —  which  may  have  been  the 
result  of  awkwardness  or  accident,  or  of  not  seeing  exactly  how  he  was  to  com- 
mence the  cross,  — ought  to  be  visited  upon  the  voter  by  nullifying  his  vote," 
p.  932.  The  decision  of  the  court  was  affirmed  in  1876  in  Robertson  v.  Adamson^ 
3  Ct.  of  Sessions,  4th  series,  978,  and  in  1886  in  Anstrufher  v.  Williamson^  13 
lb.  577. 

The  Canadian  courts  seem  inclined  to  follow  the  Scotch  rule.  Ritchie,  C.  J.,  in 
the  Bothwell  case,  Hawkins  v.  S?7iith,  8  Can.  Sup.  Ct.  676,  states  the  rule :  "  After  a 
good  deal  of  consideration  I  find  it  impossible  to  lay  down  a  hard  and  fast  rule  by 
which  it  can  be  determined  whether  a  mark  is  a  good  or  bad  cross.  I  think  that 
whenever  the  mark  evidences  an  attempt  or  intention  to  make  a  cross,  though  the 
cross  may  be  m  some  respects  imperfect,  it  should  be  counted,  unless,  from  the 
peculiarity  of  the  mark  made,  it  can  be  reasonably  inferred  that  there  was  not  an 
honest  design  simply  to  make  a  cross,  but  there  was  also  an  intention  so  to  mark  the 
paper  that  it  could  be  identified,  in  which  case  the  ballot  should,  in  my  opinion,  be 
rejected.  But  if  the  mark  made  indicates  no  design  of  complying  with  the  law,  but, 
on  the  contrary,  a  clear  intent  not  to  mark  with  a  cross  as  the  law  directs,  as,  for 
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instance,  hy  marking  a  straight  line  or  a  ronnd  O,  then  such  non-compliance  with 
the  law,  in  ray  opinion,  renders  the  ballot  null;  the  irresistible  presumption  from 
such  a  plain  and  wilful  departure  from  the  terms  of  the  statute  being  that  it  was  so 
marked  for  a  sinister  purpose.  I  am  aware  that  in  coming  to  this  conclusion  I  am 
differing  from  the  decision  in  the  case  of  Woodicard  v.  Sarsons,  supra,  but  I  cannot 
bring  my  mind  to  the  conclusion  that  a  ballot  should  be  refused  when  there  is  evi- 
dence of  an  honest  attempt  to  make  a  cross.  One  ballot  oVyected  to  was  marked,  as 
may  familiarly  be  said,  by  an  inverted  V,  — thus,  I  think  this  good  as  showing 
an  intention  to  make  a  cross  and  no  indication  of  an  intent  at  identification,"  p.  696. 
For  other  Canadian  cases  sec  the  North  Victoria  case,  Cameron  v.  McLennon, 
Hodgin's  El.  Cases,  671,  11  Can.  L.  Jour.  163;  White  v.  Mackenzie,  20  Low.  Can. 
Jurist,  22;  Grant  v.  McCalhun,  12  Can.  Law  Jour.  113;  the  South  Wentworth  case, 
Olmstead  v.  Carpenter,  Hodgin's  El.  Cases,  531 ;  Dionne  v.  Gagnon,  9  Quebec  L. 
Rep.  20;  Bernatchez  v.  Fortin,  lb.  81 ;  Jenkins  v.  Brecken,  7  Can.  Sup.  Ct.  247. 

The  English  and  Scotch  rules  of  construction  have  been  applied  to  the  special  cir- 
cumstances in  each  of  the  cases  cited  s^ipra,  and  marks  of  a  certain  character,  or  in 
a  certain  place,  counted  or  rejected  as  votes,  according  to  the  rule  followed  and  its 
application  to  the  facts  presented.  Each  case  necessarily  will  depend  upon  the 
inspection  of  the  ballot  questioned  and  the  peculiar  circumstances.  The  decisions 
as  to  marks  and  places  are  digested  by  Mr.  Wigmore  in  the  appendix  to  his  work  on 
the  "  Australian  Ballot  System,"  pp.  190-194. 

Voter  must  7iot  iyitend  to  reveal  his  Identity.  The  inconsistency  in  the  Scotch  rule 
is  the  assumption  that  an  imperfect  or  incorrect  mark  is  in  some  cases  made  for  the 
purpose  of  disclosing  identity  and  in  other  cases  without  such  intention.  The  rule 
to  be  logical  should  reject  every  mark  that  is  not  a  perfect  cross  in  the  proper  place, 
but  the  Scotch  courts  expressly  decline  to  do  this.  If  the  voter  has  this  intention  he 
can  give  it  effect  just  as  well  by  a  slight  change  in,  or  addition  to  the  cross,  or  in 
the  place  of  marking,  —  insufficient  under  any  judicial  decision  to  justify  the  rejec- 
tion of  the  vote,  —  as  he  can  by  a  greater  and  (under  the  Scotch  rule)  fatal  deviation. 
While  the  mark  may  be  of  such  a  character  as  of  itself  with  the  other  curcumstances 
to  suggest  such  corrupt  intention,  such  intention  should  not  be  presumed.  The  ques- 
tion is  in  each  case  one  of  fact,  —  did  the  voter  intend  to  vote,  and  without  disclosing 
his  identity  ?  The  first  question  should  be  decided  by  the  inspection  of  the  ballot, 
and  evidence  of  surroundmg  circumstances.  The  voter's  statement  of  his  intention 
would  be  inadmissible,  for  the  same  reason  that  Lis  evidence  for  whom  he  intended 
to  vote  is  inadmissible.  The  ballot,  like  a  written  contract,  speaks  for  itself.  (See 
note  to  Loring  &  Russell's  El.  Cases,  103-105.)  The  question,  whether  by  the 
marking  of  the  ballot  the  voter  intended  to  disclose  his  identity,  would  be  decided : 
Firsty  by  inspection  of  the  ballot  in  connection  with  the  other  ballots  cast  in  the  elec- 
tion. If,  for  instance,  a  number  of  ballots  were  found  with  a  peculiar  mark,  or 
marked  in  a  peculiar  place,  all  for  the  same  candidate,  the  circumstance  would  be 
suspicious.  Second,  to  show  a  corrupt  intention  extrinsic  evidence  of  intimidation 
or  bribery  would  be  admissible  in  an  election  controversy.  Returning  officers  in 
counting  cannot  go  outside  of  the  ballots.  In  the  absence  of  fraudulent  intention, 
ballots,  even  if  containing  marks  which  might  identify  the  voters,  should  be  counted. 
The  reasons  are  thus  stated  by  Mr.  Wigmore  :  "  1.  The  words  of  our  statutes  do 
not  expressly  declare  votes  having  identifying  marks  to  be  void ;  it  should  therefore 
clearly  appear  upon  sufficient  evidence  —  the  mark  alone  being  only  a  part  of  that 
evidence  —  that  the  vote  was  cast  under  a  corrupt  arrangement,  before  the  ballot  is 
thrown  out.  2.  The  precaution  disfranchises  too  many  in  proportion  to  the  illegal 
votes  which  it  eliminates ;  too  much  good  wheat  is  lost  to  keep  out  a  little  chaff.  3. 
The  marking  of  a  vote  in  a  special  way  requires  so  much  prearrangement,  and  can 
be  practised  only  on  so  small  a  scale,  that  it  is  an  evil  not  worth  trying  to  combat  in 
this  way.  4.  Too  much  power  is  put  into  the  hands  of  the  officials  who  are  to  count 
the  ballots.  5.  Too  much  delay  would  probably  be  caused  by  the  necessity  of 
deciding,  at  the  time  of  counting,  upon  the  validity  of  informal  marks."  '*  Australian 
Ballot  System,"  p.  194.1 
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John  H.  Sullh-ax  v.  Isaac  B.  Allen. 

Senate  Document,  No,  2.  Jan.  7,  1897.  Joint  Special  Committee  on 
return  of  votes  for  councillors :  Hon.  Richard  W.  Irwix,  Hon.  Al- 
bert F.  Barker,  Hon.  John  Quinn,  Jr.,  of  the  Senate;  Messrs. 
Francis  C.  Lowell,  Walter  L.  Bouve,  Nicolas  M.  Quint,  "Will- 
more  B.  Stone,  Clinton  Q.  Richmond,  George  H.  Kelton,  Charles 
I  Quirk,  John  H,  Ponce,  of  the  House.  Report  by  Messrs.  Irwin, 
Barker.  Lowell,  Bouve,  Quint,  Stont;,  Richmond,  Kelton.  Messrs. 
QuiNN,  Quirk  and  Ponce  dissenting. 

Election  of  Councillor.  Potcer  of  Legislatxire  to  go  behind  the  Returns.  The 
committee  ditfered  upon  the  question  of  the  authority  of  the  Learislature  to  go  behind 
the  returns  of  votes  for  councillor,  under  Article  XVI.  of  the  Amendments  to  the 
Constitution,  or  to  examine  the  ballots. 

Same.  If  such  power  exists,  it  should  be  exercised  only  npon  satisfactory  pre- 
liminary proof  of  such  substantial  facts  or  well-founded  causes  of  suspicion  as  would 
induce  strong  conviction  that  fraud  or  mistake  might  appear  upon  such  examina- 
tion. 

Marking  of  Official  Ballot.  Where  there  are  two  candidates  for  councillor  upon 
the  official  ]>allot,  a  cross  made  in  the  space  to  the  right  of  the  names,  but  below  and 
not  opposite  either  name,  should  not  be  counted  as  a  vote  for  either  candidate. 

Chas.  Theo.  Russell, 
Samuel  J.  Elder, 

for  petitioner. 

Thomas  Riley. 

for  returned  councillor. 

The  joint  special  committee  to  whom  was  referred  the  petition 
of  John  H.  Sullivan  that  certain  votes  cast  for  councillor  in  the 
fourth  councillor  district  be  counted  for  him,  and  that  he  be  de- 
clared elected  councillor  from  said  district,  begs  leave  to  report  as 
follows  :  — 

The  original  return  of  the  Board  of  Election  Commissioners 
stated  that  — 


Isaac  B.  Allen  of  Boston  had 
John  H.  Sullivan  of  Boston  had 
John  W.  O  Ryan  had  . 


22.817  votes. 
22,477  votes. 
1  vote. 
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Thereafter  a  recount  was  had,  as  provided  in  the  statutes,  and 
by  an  amended  return  the  Board  of  Election  Commissioners  stated 
that  — 


The  committee  of  the  whole  council  examined  the  return,  as 
provided  in  Article  XVI.  of  the  Amendments  to  the  Constitution, 
and  reported  as  follows  :  — 

Fourth  District. 

Isaac  B.  Allen  of  Boston  (Republican)  had  .       .  22,736  votes. 

And  appears  to  be  elected. 

John  H.  Sullivan  of  Boston  (Democratic)  had    .  22,670  votes. 

All  others,   1  vote. 

Thereafter,  under  the  provisions  of  said  article,  a  summons  was 
issued  to  Mr.  Allen  to  attend  the  General  Court  and  receive  the 
oaths  of  office. 

The  petitioner  in  his  petition  alleges  that  certain  votes  which 
should  have  been  counted  for  him  by  the  Board  of  Election  Com- 
missioners were  improperly  rejected  by  said  Board,  and  not 
counted  at  all.  These  ballots,  he  alleges,  were  marked  substan- 
tially as  follows :  — 

Councillor  —  Fourth  District.  Mark  One. 

Isaac  B.  Allen  —  of  Boston      Republican  \ 
John  H.  Sullivan  —  of  Boston  Democratic 


He  alleges  further  that  the  number  of  votes  so  rejected,  if  counted 
for  him,  was  sufficient  to  give  him  a  plurality  over  Mr.  Allen. 

It  was  contended  by  counsel  for  Mr.  Allen  that  under  the  Con- 
stitution the  Legislature  has  no  authority  to  go  behind  the  returns 
provided  for  in  Article  XVI.  of  the  Amendments  to  the  Constitu- 
tion, or  to  examine  the  ballots  originally  cast.  Upon  this  question 
there  was  a  difference  of  opinion  in  the  committee,  but  the  com- 
mittee considered  that  a  determination  of  this  important  constitu- 
tional question  was  not  required  for  the  proper  disposition  of  the 
petition  in  question,  for  the  following  reasons  :  — 


Isaac  B.  Allen  had 
John  H.  Sullivan  had 
John  W.  O'Ryan  had 


22,736  votes. 
22,670  votes. 
1  vote. 


i  X 


SULLIVAN  V.   ALLEN.      SENATE  AND  HOUSE,  1897.  101 

Assuming,  for  the  purpose  of  this  case,  that  the  committee  has 
a  right  to  go  behind  the  returns  and  examine  the  original  ballots, 
the  committee,  following  the  precedent  established  by  the  case  of 
Rice  V.  Welch^  heard  before  a  joint  special  committee  of  the  Leg- 
islature in  1868  (Loring  &  Russell  f^lection  Cases,  128),  in  which 
the  seat  of  a  councillor  was  contested,  is  distinctly  of  the  opinion 
"  that  the  exercise  of  the  right  to  go  behind  the  returns  is  allow- 
able only  upon  satisfactory  preliminary  proof  of  such  substantial 
facts  or  well-founded  causes  of  suspicion  as  would  induce  strong 
conviction  that  fraud  or  mistake,  prejudicial  to  the  contestant, 
might  appear  upon  such  examination ;  and  that,  in  the  absence  of 
such  preliminary  proof,  or  even  of  an  allegation  thereof,  the  re- 
turns of  the  city  and  town  officials  who  are  sworn  officers,  should 
stand  as  conclusive." 

After  examining  the  error  alleged  in  the  petition  and  hearing  a 
preliminary  statement  from  the  counsel  for  the  petitioner,  the  com- 
mittee had  no  doubt  that  ballots  marked  substantially  as  described 
in  the  petition  should  not  be  counted  for  the  i^etitioner,  but  were 
properly  rejected  by  the  Board  of  Election  Commissioners ;  and  it 
therefore  has  come  to  the  conclusion  that  no  jjrima  fade  case  of 
mistake,  sufficient  to  call  for  an  inspection  of  the  original  ballots, 
was  made  out  in  the  petition  ;  and,  therefore,  without  passing  upon 
the  question  whether,  if  such  preliminary  proof  or  prima  facie  case 
had  been  made  out,  the  committee  representing  the  Legislature 
would  have  had  the  right  to  examine  the  ballots,  the  committee 
recommends  that  the  petitioner  have  leave  to  withdraw. 

Messrs.  Quinn  and  Quirk  dissented,  and  expressed  their  %iews, 
as  follows :  — 

A  minority  of  the  joint  special  commiteee,  to  whom  was  referred 
the  returns  of  the  election  for  councillors  and  the  petition  of  John 
H.  Sullivan  that  he  mviy  be  declared  to  be  duly  elected  councillor 
for  the  fourth  councillor  district,  submits  the  following  re- 
port :  — 

The  above  report  and  petition  were  referred  to  this  committee 
at  two  o'clock  of  the  afternoon  of  Jan.  6,  1897,  and  the  committee 
at  once  went  into  executive  session  to  consider  the  same,  asking 
counsel  for  the  petitioner  and  for  Isaac  B.  Allen,  who  appeared 
upon  the  face  of  the  returns  to  have  been  elected  councillor  for 
the  fourth  councillor  district,  to  appear  before  them.  An  informal 
discussion  was  had,  in  which  counsel  were  asked  to  state  generally 
the  evidence  which  would  be  introduced  and  their  position  upon 
the  duties  of  this  committee.  No  other  hearing  has  been  had,  and 
counsel  for  the  petitioner  were  not  asked  to  submit  authorities  or 
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make  arguments  upon  the  effect  of  the  evidence  or  upon  tlie  merits 
of  the  controversy. 

The  petition  of  Mr.  Sullivan  sets  forth  in  substance  that  about 
three  hundred  and  forty  ballots  were  cast  at  the  election  in  the 
fourth  councillor  district,  in  which  for  the  office  of  councillor  the 
name  of  "Isaac  B.  Allen,  Republican,"  appeared  upon  the  first 
line,  and  '*John  H.  Sullivan,  Democratic,"  appeared  upon  the 
second  line  ;  that  there  were  no  other  candidates,  and  that  the  third 
line  was  a  blank,  against  which  last  line  the  voters  had  marked  a 
cross.  The  single  question  presented  was  whether  the  committee 
should  summon  the  custodians  of  these  ballots  before  them, 
examine  the  ballots  and  pass  upon  the  question  whether  the  ballots 
should  be  rejected  altogether  or  counted  for  the  petitioner.  The 
constitutional  questions  involved  in  this  case  seem  to  a  minority 
of  the  committee  so  important  and  so  vital  to  our  form  of  govern- 
ment that  they  deem  it  important  to  present  their  views  in  detail. 

By  the  sixteenth  amendment  to  the  Constitution  of  the  State  the 
duty  is  plainly  laid  upon  the  Legislature  of  determining  as  a  court 
of  last  resort  the  election  of  governor,  lieutenant-governor  and 
councillors.  The  section  provides:  Eight  councillors  shall  be 
annually  chosen  b}^  the  inhabitants  of  this  Commonwealth,  qualified 
to  vote  for  governor.  The  election  of  councillors  shall  be  deter- 
mined by  the  same  rule  that  is  required  in  the  election  of  governor. 
.  .  .  And,  that  there  may  be  no  delay  in  the  organization  of  the 
government  on  the  first  'Wednesday  of  January,  the  governor, 
with  at  least  five  councillors  for  the  time  being,  shall,  as  soon  as 
may  be,  examine  the  returned  copies  of  the  records  for  the  election 
of  governor,  lieutenant-governor  and  councillors ;  and  ten  days 
before  the  said  first  Wednesday  in  January  he  shall  issue  his 
summons  to  such  persons  as  appear  to  be  chosen  to  attend  on  that 
day  to  be  qualified  accordingly  ;  and  the  secretary  shall  lay  the 
returns  before  the  Senate  and  House  of  Representatives  on  the 
said  first  Wednesday  in  January,  to  be  by  them  examined  ;  and 
in  case  of  the  election  of  either  of  said  officers,  the  choice  shall  be 
by  them  declared  and  published  ;  but  in  case  there  shall  be  no 
election  of  either  of  said  officers,  the  Legislature  shall  proceed  to 
fill  such  vacancies  in  the  manner  provided  in  the  Constitution  for 
the  choice  of  such  officers." 

It  is  not  contended  by  a  majority  of  the  committee  that  the  duty 
of  the  Legislature  is  a  mere  ministerial  one,  to  verify  the  returns 
already  verified  by  the  governor  and  council ;  but  it  is  conceded, 
in  a  proper  case,  that  it  is  in  effect  the  court  of  final  resort  to 
determine  who  shall  hold  the  high  offices  above  named.  Certainly 
there  could  be  no  doubt  upon  this  question  in  view  of  the  decision 
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of  the  Legislature  in  the  case  of  Rice  v.  Welch^  determined  in 
1868,  where  the  subject  was  fully  discussed  in  the  report  of  the 
committee,  whose  report  was  accepted  unanimously  by  the  Legis- 
lature. 

The  remaining  question,  then,  is,  whether  a  proper  case  for  in- 
vestigation has  been  made  by  Mr.  Sullivan  in  his  petition.  It  was 
conceded  by  counsel  for  Mr.  Allen,  and  Avas  not  questioned  by 
the  majority,  that,  if  the  petition  had  alleged  fraud  in  the  counting 
of  the  ballots,  it  would  have  been  the  duty  of  the  Legislature  to 
examine  into  the  same.  The  petition  clearly  sets  forth  that  the 
Election  Commissioners  of  the  city  of  Boston  "unlawfully  and 
without  right  rejected  and  refused  to  count  upwards  of  three  hun- 
dred and  forty  votes  cast  for  your  petitioner,  although  duly 
requested  so  to  do.  That  the  ballots  rejected  as  aforesaid  were 
cast  by  voters  who  voted  for  all  other  Democratic  candidates  for 
election."  It  seems  to  us  to  make  no  difference  whether  this  is  an 
allegation  of  fraud,  or  merely  of  mistake.  The  jurisdiction  of 
courts  of  equity  is,  among  other  things,  to  correct  fraud,  accident 
and  mistake  ;  and  it  cannot  be  supposed  for  a  moment  that  the 
Legislature  of  Massachusetts,  charged  with  a  high  duty,  can  deal 
only  with  questions  of  fraud,  and  not  with  other  matters  which 
falsify  the  result  of  an  election.  A  mistake  which  deprives  a  duly 
elected  candidate  of  his  election  is  of  the  same  public  importance 
as  a  fraud  wiiich  accomplishes  the  same  result.  Such  being  the 
case,  it  seems  to  us  that  it  w^as  the  duty  of  the  committee  to  follow 
the  precedent  above  cited,  and  report  upon  the  seven  councillors 
whose  election  was  not  questioned,  and  to  ask  for  sufficient  time 
to  receive  evidence,  listen  to  the  arguments  of  counsel,  examine 
authorities  and  sufficiently  weigh  the  question  involved.  It  is 
entirely  apparent  that  this  has  not  been  done.  Counsel  for  the 
petitioner,  as  above  stated,  confined  themselves  to  answering  the 
two  questions  propounded  by  the  committee,  and  did  not  go  into 
the  merits  of  the  case. 

But,  passing  by  this  apparently  controlling  consideration  against 
the  report  of  the  majority,  we  beg  further  to  differ  from  it  upon 
the  merits  of  the  case,  even  as  already  presented.  It  is  now  be- 
yond question  that,  under  the  election  laws  of  this  Commonwealth, 
no  voter  is  to  be  disfranchised,  or  his  ballot  rejected,  unless  "  a 
voter  marks  more  names  than  there  are  persons  to  be  elected  to 
an  office,  or  if  for  any  reason  it  is  impossible  to  determine  the 
choice  of  the  voter  for  any  office  to  be  filled."  Both  the  majority 
and  the  minority  of  the  House  committee  in  1896,  in  the  case  of 
MorgauY,  Bleiler{p.  87  ante),  stated  in  most  emphatic  terms  that 
the  intention  of  the  voter  was  to  be  ascertained,  even  if  he  had 
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failed  to  conform  to  the  directions  of  the  statute  in  marking  his 
ballot ;  and  this  construction  conforms  to  the  decisions  in  other 
jurisdictions. 

All  that  it  was  necessar}^  for  this  petitioner  to  show  was  that  he 
had  a  prima  facie  case  for  examination  by  the  Legislature  ;  and 
upon  that,  it  seems  to  us,  there  is  no  room  for  doubt. 

In  the  case  of  Morgan  v.  Bleiler,  just  referred  to,  the  committee 
counted,  without  objection,  a  ballot  marked  in  precisely  the  way 
in  which  the  three  hundred  and  forty  ballots  mentioned  in  the 
petition  were  marked.  * 

The  Legislature  of  Rhode  Island,  in  tlie  case  of  Smith  v.  Lan- 
ders, in  May,  1893,  counted  ballots  marked  in  precisely  the  same 
way,  and  seated  the  contestant. 

In  the  Danville  election  case,  Davis  v.  Morse^  in  1892,  decided 
by  the  Legislature  of  Vermont,  a  ballot  marked  in  precisely  the 
same  way  was  counted. 

Archibald,  P.  J.,  in  re-election  of  John  J.  Flynn,  decided  in  the 
Pennsylvania  County  Court,  Jan.  6,  1896,  counted  two  ballots 
marked  in  precisely  the  same  way,  which  controlled  the  election. 

And  analagous  decisions  are  found  in  other  countries. 

In  Woodward,  Petr.,  v.  Sarsons  et  al.,  L.  R.  10  C.  P.  733, 
Lord  Chief  Justice  Coleridge  decided  that  a  ballot  marked  with  a 
cross  to  the  left  of  the  candidate's  name  was  valid ;  that  another 
marked  with  a  star  instead  of  a  cross  was  valid  ;  that  another 
marked  with  an  upright  dash  was  valid  ;  that  another  marked  in 
ink,  though  the  English  statute  distinctly  requires  pencil,  was 
valid  ;  that  another  marked  with  a  cross  to  the  left  and  above, 
not  opposite  to,  the  candidate's  name,  was  valid ;  that  another 
which  had  three  crosses  on  it  was  valid  ;  that  another  with  the 
cross  to  the  right  of,  but  not  opposite  to,  the  candidate's  name 
was  valid. 

In  the  face  of  such  decisions  as  these,  the  decision  of  the  major- 
ity, not  even  granting  a  formal  hearing  to  the  petitioner,  seems  to 
us  to  establish  a  most  unfortunate  and  pernicious  precedent. 

It  is  impossible  to  understand  why  the  Legislature  in  one  year 
should  count  a  ballot  marked  in  a  particular  way,  and  in  the  very 
next  year  refuse  even  to  consider  the  counting  of  ballots  marked 
in  precisely  the  same  way. 

In  all  cases  the  intention  of  the  voter,  if  it  can  be  ascertained, 
should  be  given  effect.  The  petitioner  in  this  case  has  simply 
requested  the  Legislature  to  examine  the  ballots,  for  the  purpose 
of  showing  whether  or  not  the  intention  of  the  voter,  in  marking 
the  ballot,  was  so  expressed  that  it  can  be  given  effect.  Massa- 
chusetts has  never  failed  to  follow  the  rule  early  laid  down  by 
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Chief  Justice  Shaw  in  the  case  of  Strong,  Petr.,  22  Pick.  484,  that, 
in  determining  an  election,  "  the  only  object  should  be  to  ascer- 
tain the  expressed  will  of  a  majority  of  the  electors,  and  with 
this  in  view,  and  with  the  guidance  of  good  practical  sense,  un- 
fettered by  technical  rules  and  nice  distinctions,  there  will  be  no 
danger  of  mistaking  the  voice  of  the  electors." 

AVe  recommend  that  further  consideration  of  the  subject  be 
given  by  the  committee. 

Mr.  Ponce  dissented,  as  follows :  — 

As  a  member  of  the  above-named  committee,  I  believe  that 
sufficient  time  has  not  been  taken  by  the  committee  to  examine  the 
questions  presented  by  said  petition  and  intelligently  report  on 
the  same. 

[The  report  of  the  committee  was  accepted.] 
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SUPREME    JUDICIAL  COURT. 

James  N.  Larned  v,  Albert  II.  Wheeler  et  al. 

(Reported  in  140  Mass.  Rep.  390.) 

Worcester,  Sept.  29,  1885  — Jan.  5,    188G.     Present,  Morton,  C.  J., 
Devexs,  William  Allex  and  Holme:s,  JJ. 

Action  agamst  Selectmen.  An  action  can  1)6  maintained  against  the  selectmen  of 
a  town  by  a  person  whose  name  is  wrongfully  erased  l)y  them  from  the  register  of 
voters  required  to  be  kept  by  Public  Statutes,  chapter  6,  section  13,  if  at  a  meeting  held 
for  the  purpose  of  registration  he  api^eared  l)efore  the  selectmen  and  furnished  them 
with  projier  and  sufficient  evidence  of  his  qualifications ;  and  proof  is  unnecessary  that 
in  causing  his  name  to  l^e  erased  the  selectmen  acted  wilfully  and  maliciously. 

Same.  In  such  action  it  is  not  material  whether  the  plaintiff  actually  tendered 
his  ballot  at  the  election,  as  it  could  not  have  l^een  received,  his  name  not  bemg 
upon  the  list,  nor  whether  the  tax  collector  had  or  had  not  returned  the  plaintifTs 
name  as  having  paid  his  tax,  the  injury  done  to  the  plaintiff  l^eing,  not  an  omission 
or  neglect  to  register  his  name,  but  an  erasure  of  the  name. 

Same.  Pleading.  A  declaration  alleged  that  an  election  was  to  l»e  held  on 
Nov.  6,  1883;  that  the  plaintifTs  name  was  on  the  register  of  voters  and  he  had 
a  right  to  vote  at  such  election ;  that  on  November  3  the  defendants,  the  selectmen  of 
the  town,  although  they  had  sufficient  evidence  furnished  them  of  his  qualifications 
as  a  voter,  wrongfully  removed  his  name  from  the  list,  b}'  which  he  lost  the  privilege 
of  voting.  Held  that,  although  the  declaration  also  adds  that  the  defendants  wrong- 
fully refused  to  receive  his  ballot  (on  which  part  of  the  declaration  the  plamtifT could 
not  rely,  as  he  did  not  tender  a  ballot),  the  declaration  set  forth  a  good  cause  of 
action  for  the  erasure  of  plaintiff's  name  from  the  register  of  voters. 

Tort  against  two  of  the  three  persons  constituting  the  board  of 
selectmen  of  the  town  of  South  bridge  for  the  year  1883.  The 
declaration  alleged  that  for  three  years  prior  to  Nov.  6,  1883, 
the  plaintiff  had  resided  continuously  in  the  town  of  Southbridge, 
and  had  not  changed  his  residence  ;  that  be  was  entitled  to  vote 
at  the  election  for  State,  county  and  other  ofiicers  held  on  said 
day;  that  on  Nov.  1,  1883,  his  name  was  on  the  register  of 
voters  and  upon  the  list  of  voters ;  that  the  plaintiff  appeared 
before  the  defendants,  as  selectmen  of  Southbridge,  at  a  meet- 
ing of  the  board  of  selectmen  held  on  Nov.  3,  1883,  and  fur- 
nished it  with  evidence  of  his  qualifications  as  a  voter,  and 
requested  that  his  name  should  not  be  erased  from  said  register 
and  lists  of  voters,  and  also  appeared  at  the  polls  at  said  election 
and,  offering  his  ballot,  demanded  the  right  and  privilege  of 
voting  ;  and  that  the  defendants  knowingly  and  wrongfully  caused 
his  name  to  be  erased  from  said  register  and  lists  of  voters,  and 
wrongfully  refused  the  ballot  so  tendered  by  the  plaintiff  and 
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deprived  him  of  the  right  and  privilege  of  voting.  The  answer 
contained  a  general  denial,  and  averred  that  the  name  of  the 
plaintiff  was  not  borne  upon  any  list  returned  to  the  defendants 
by  the  collector  of  taxes  for  said  town  as  of  a  person  who  had 
paid  to  him  any  State  or  county  tax  since  the  last  preceding  return 
of  said  collector.  Trial  in  the  superior  court,  before  Aldrich,  J., 
who  allowed  a  bill  of  exceptions,  in  substance  as  follows  :  — 

The  plaintiff  offered  evidence  of  his  qualifications  as  a  voter  at 
the  time  set  out  in  his  declaration,  and  to  show  that  the  defend- 
ants were  members  of  the  board  of  selectmen  of  Southbridge  at 
the  time  alleged.  He  also  offered  evidence,  which  was  not 
controverted,  that  on  Nov.  1,  1883,  his  name  w^as  recorded 
upon  the  record  of  persons  entitled  to  vote  in  said  town,  known 
as  the  register  of  voters,  kept  by  the  selectmen,  as  required  by 
law,  and  that  he  had  voted  at  previous  elections  in  said  town, 
and  that  he  had  a  legal  right  to  do  so  by  reason  of  residence 
and  taxation  ;  that  prior  to  Nov.  3,  1883,  he  received  from  one 
of  these  defendants  notice  to  appear  before  the  board  to  show 
cause  why  his  name  should  not  be  erased  from  said  register ;  that 
he  appeared  before  the  board,  before  the  close  of  registration,  at 
a  meeting  of  the  board  for  revising  and  correcting  the  lists  of 
voters,  and  answered  such  questions  as  were  put  to  him  by  the 
board,  and  made  such  statements  as  he  chose  to  make  to  them. 

The  evidence  was  conflicting  as  to  what  took  place  before  the 
board,  and  as  to  the  time  of  meeting. 

The  plaintiff's  evidence  tended  to  show  that  he  went  before 
the  board  on  Friday  evening,  about  eight  o'clock,  and  Wheeler 
asked  him  if  his  wife  had  gone  to  Binghamton,  N.  Y.  ;  to  which 
he  replied  that  she  had  gone  there  temporarily,  and  might  be 
back  at  any  time,  and  might  not  be  back  at  all ;  that  she  had 
taken  such  household  goods  as  she  wanted,  and  he  had  sold  the 
rest;  that  he  had  been  to  the  tax  collector  to  pay  his  tax,  and 
he  could  not  find  that  any  had  been  assessed  to  him ;  that  he 
had  paid  a  tax  the  year  before,  and  had  his  tax  bill  with  him ; 
that  his  wife  was  living  in  a  house  belonging  to  him  ;  that  he  did 
not  intend  to  go  there  himself  to  live,  but  intended  to  stay  in 
Southbridge  ;  and  that  his  business  was  there,  and  he  intended 
to,  continue  to  make  it  his  home  there. 

The  defendants  offered  evidence  tending  to  show  that  the 
plaintiff  appeared  before  the  board  on  the  Saturday  afternoon  be- 
fore election,  and,  in  answer  to  questions  put  him  and  otherwise, 
stated  that  he  had  moved  his  family  to  Binghamton,  N.  Y., 
in  April,  1883;  that  they  were  to  remain  there  permanently; 
that  there  had  been  no  separation  or  divorce  ;  that  he  had  sent 
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part  of  his  household  goods  and  had  sold  the  rest ;  that  he  was 
not  assessed  in  Southbridge  that  year,  but  had  been  the  year 
before  ;  and  that  he  claimed  a  home  with  his  wife,  but  that  he 
claimed  the  right  to  vote  in  Southbridge.  At  the  close  of  this 
interview  the  plaintiff  was  informed  that  the  matter  under  con- 
sideration would  be  determined  later. 

It  was  also  in  evidence  that  at  a  later  hour,  and  before  ten 
o'clock  in  the  afternoon  of  the  Saturday  preceding  the  election, 
representations  were  made,  by  a  person  other  than  the  plaintiff, 
as  to  the  law  of  domicil  applicable  to  the  plaintiff's  case  and  in 
the  interest  of  the  plaintiff's  right  to  registration,  and  thereupon, 
a  vote  being  had  by  the  board,  the  defendants  voted  that  he  had 
lost  his  domicil  in  Southbridge,  and  the  third  member  of  the 
board,  stating  that  he  was  not  willing  to  deprive  the  plaintiff  of 
the  right  to  vote,  voted  that  he  had  not ;  and  that  the  third  mem- 
ber of  the  board,  acting  as  clerk,  having  kept  on  a  separate  paper 
a  list  of  the  corrections  to  be  made  upon  the  register  by  the  action 
of  the  board  in  accordance  with  said  vote,  afterwards,  and  without 
further  consultation  with,  and  without  the  actual  knowledge  of, 
the  defendants,  and  before  election  day,  erased  the  plaintiff's  name 
from  the  register  of  voters,  and  also  from  the  check-list  to  be  used 
at  the  election  then  next  to  be  had. 

The  plaintiff  offered  evidence  tending  to  show  that  on  election 
day  he  went  to  the  polling  place  to  vote,  and  selected  his  ballot ; 
that  he  found  the  defendant  Wheeler  with  the  voting  list,  who 
said  to  him,  "  Your  name  is  stricken  off  the  list,"  and  in  reply  to 
his  inquiry,  ""Why?"  said  to  him,  ''Because  your  wife  went 
away,  and  you  have  not  been  assessed  this  year ; "  that  he  de- 
manded his  right  to  vote,  and  Wheeler  said  to  him,  "  You  cannot 
vote  ;  "  that  he  declared  to  him  that  he  had  complied  with  all  the 
requirements  of  law,  and  had  a  right  to  vote ;  that  he  did  not 
know  which  one  of  the  three  selectmen  had  charge  of  the  ballot- 
box  and  was  receiving  ballots,  and  that  he  did  not  offer  his  ballot 
to  any  one  at  the  ballot-box. 

The  defendants  offered  evidence  tending  to  show  that  on  elec- 
tion day  the  defendants  did  not  have  charge  of  the  check-list ; 
that  Paige,  the  third  member  of  the  Board,  had  charge  of  the 
ballot-box,  and  the  defendant  Wheeler  was  acting  as  moderator 
of  the  meeting ;  that  the  ballot-box  was  upon  a  table,  upon  a 
platform,  and  that  voters  passed  up  on  to  the  platform  to  the 
check-list,  and,  their  names  being  found  and  checked,  passed  on 
to  the  ballot-box  and  deposited  their  ballots  ;  that  the  plaintiff 
did  not  go  on  to  the  platform  or  by  the  check-list,  or  offer  his 
ballot  to  any  of  the  Board,  or  attempt  to  do  either ;  that  stand- 
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mg  upon  the  floor  of  the  hall  he  was  informed  by  Wheeler,  who 
looked  at  the  register  of  voters,  and  said  that  his  name  was  not 
upon  the  check-list,  and  in  answer  to  the  question,  Wh\^?"  was 
informed  by  AVheeler  that  it  was  because  he  had  stated  to  the 
selectmen  that  he  claimed  a  home  with  his  wife  ;  that  he  there* 
upon  said  he  had  as  good  a  right  to  vote  as  AVheeler  had,  and, 
after  a  suggestion  by  a  bystander  to  demand  the  right  to  vote, 
he  said,  "I  do  demand  the  right;"  that  the  plaintiff  addressed 
Wheeler  only,  and  neither  of  the  other  selectmen  was  appealed 
to  or  took  any  part  in  the  conversation. 

It  was  conceded  at  the  trial  that  the  plaintiff  was  domiciled 
in  Southbridge  in  the  year  1882,  and  was  at  that  time  a  legal 
voter ;  and  that  the  only  ground  upon  which  it  was  contended 
by  the  defendants  that  he  had  lost  his  right  to  vote  in  that  town 
in  1883  was  by  a  change  in  his  domicil  from  Southbridge  to 
Binghamton. 

The  defendants  asked  the  judge  to  instruct  the  jury  as  fol- 
lows :  "1.  The  action  cannot  be  maintained  against  either  of 
the  defendants,  unless  the  plaintiff  actually  tendered  his  ballot, 
and  it  was  refused  by  the  defendants.  2.  It  cannot  be  main- 
tained against  both  of  the  defendants,  unless  he  actually  ten- 
dered it  to  both  of  them,  and  they  refused  to  receive  it.  3.  It 
cannot  be  maintained  on  the  ground  that  the  defendants  erased 
his  name  from  the  list.  4.  It  cannot  be  maintained  against 
either  of  the  defendants,  unless  he  offered  them  proof  of  his  qual- 
ifications, before  the  close  of  registration,  that  was  reasonably 
sufficient  to  satisfy  men  of  fair  and  impartial  minds,  and  that 
ought  to  have  induced  them  in  this  particular  case  to  put  his 
name  upon  the  register  for  the  election  in  November  then  next 
ensuing.  5.  It  cannot  be  maintained,  unless  the  evidence  of 
his  qualifications  was  reasonably  satisfactory,  and  not  such  as 
leaves  the  question  in  doubt.  6.  A  mere  declaration  that  he 
claimed  the  right  to  vote,  unaccompanied  with  an  actual  ten- 
der of  bis  ballot,  is  not  sufficient  in  law  to  constitute  a  tender 
of  his  vote  that  will  support  this  action.  7.  The  action  can- 
not be  maintained  against  either  of  the  defendants  unless  they 
bad  omitted  his  name  from  the  voting  lists  after  it  had  been  re- 
turned to  them  by  the  collector  of  the  town  of  Southbridge  as 
that  of  a  person  who  had  paid  a  tax  since  the  last  return  of 
the  collector." 

The  judge  refused  to  instruct  the  jury  in  the  language  of  the 
foregoing  requests,  but  instructed  them  as  follows:  "The  only 
cause  of  action  set  forth  in  the  plaintiff's  declaration  upon  which 
he  can  recover,  if  he  can  recover  at  all,  is  for  erasing  his  name 
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from  the  register  of  voters,  and  not  for  refusing  his  vote  at  the 
polls  on  the  day  of  the  election.  The  action  can  be  maintained  if, 
upon  all  the  evidence  in  the  case,  the  jury  are  satisfied  that  the 
plaintiff  appeared  at  a  meeting  of  the  selectmen,  held  for  receiving 
evidence  of  the  qualifications  of  voters  and  correcting  the  lists  of 
voters,  and  furnished  them  with  satisfactory  evidence  of  his  quali- 
fications as  a  voter.  The  jury  must  find  that  the  evidence  fur- 
nished by  the  plaintiff  to  the  selectmen  was  sufficient  to  show  that 
he  had  not  changed  his  domicil,  and  that  the  defendants  caused 
his  name  to  be  erased  from  the  register  of  voters.  It  will  not  be 
sufficient  to  enable  the  plaintiff  to  maintain  his  action,  to  produce 
such  evidence  to  the  jury  upon  this  trial,  without  also  showing 
that  he  furnished  the  same  to  the  selectmen  at  the  time  and  place 
before  stated,  when  the  selectmen  met  to  revise  and  correct  the 
list  of  voters.  The  plaintiff  can  have  but  one  domicil  at  the  same 
time,  and  his  domicil  in  Southbridge  will  continue  until  he  acquires 
or  gains  one  elsewhere.  To  effect  a  change  of  domicil,  the  intent 
to  change  must  be  accompanied  with  an  act  of  change,  and  the 
jury  are  to  say  whether  there  is  evidence  in  the  case  to  sliow  a 
change  of  domicil.  The  defendants  are  liable,  if  the  plaintiff 
furnished  them  sufficient  proof  of  his  qualifications  as  a  voter, 
as  aforesaid,  without  proving  that  they  wilfully  and  maliciously 
caused  his  name  to  be  erased." 

The  jury  returned  a  verdict  for  the  plaintiff,  in  the  sum  of 
$400  ;  and  the  defendants  alleged  exceptions. 

J.  Hopkins  {J.  M.  Cochran  with  him)  for  the  defendants. 

F,  P.  Goidding  and  A.  J.  Bartholomew  for  the  plaintiff. 

Devens,  J.  It  is  the  contention  of  the  defendants  that  no 
action  can  be  maintained  against  them  for  erasing  the  plaintiff's 
name  from  the  register  of  voters,  he  having  appeared  before  them 
at  a  meeting  held  for  receiving  evidence  of  the  qualifications  of 
voters,  and  furnish  them  with  satisfactory  evidence  of  such 
qualifications. 

The  law  makes  provision  for  a  register  of  voters,  and  also  for 
alphabetical  lists.  The  latter  are  used  at  an  election,  and  con- 
tain simply  the  names  and  residences  of  voters,  while  the  former 
embraces  a  larger  number  of  particulars.  Pub.  Sts.,  c.  6,  §§  IG, 
18,  20.  The  provision  that  **  selectmen  of  towns  shall  make  and 
keep  records  of  all  persons  entitled  to  vote  therein  at  any  election 
for  town,  county.  State  or  national  officers,  whicli  shall  be  known 
as  a  register  of  voters,"  contemplates  a  permanent  record,  to  be 
revised  from  time  to  time,  as  before  any  annual  election,  or  upon 
affidavit  that  persons  named  are  illegally  registered.  Pub.  Sts., 
c.  6,  §§  13,  15,  22.    As  it  exists,  it  determines  the  right  of  per- 
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sons  to  vote,  as  from  it  the  alphabetical  lists  of  voters  are  made. 
While  the  selectmen  are  to  meet  on  the  Saturday  before  the  meet- 
ing for  the  choice  of  town,  county  or  State  officers,  to  receive 
evidence  of  the  qualifications  of  persons  claiming  a  right  to  vote, 
and  to  correct  the  list  of  voters,  the  first  step  in  the  latter  duty  is 
to  correct  the  registration,  which  ceases  at  ten  o'clock  in  the  after- 
noon of  that  day.  §  23.  As  no  person  can  be  added  to  the  lists 
of  voters  until  his  name  has  been  recorded  in  the  register,  accord- 
ing to  the  express  words  of  the  statute,  so  it  would  seem  clear 
that  it  cannot  be  thence  erased  until  it  has  been  struck  from  the 
register.    §  27. 

The  argument  is  not  sound,  that  there  must  be  a  new  register  at 
each  election,  and  that,  as  it  is  so  prepared  for  each,  it  cannot  be 
said  that  any  name  is  erased  therefrom  merely  because  it  is  not 
there  found  at  ten  o'clock  on  the  Saturday  afternoon  previous  to 
an  election,  when  registration  ceases,  even  if  it  had  been  on  pre- 
vious registers.  While  the  register  is  subject  to  various  modifi- 
cations, such  as  those  heretofore  alluded  to,  it  does  not  lose  its 
substantial  identity.  The  provision  by  which  at  any  time,  except 
that  it  must  not  be  within  seven  days  of  an  election,  a  legal  voter 
may  apply  to  the  proper  authorities,  setting  forth  that  a  person 
named  is  illegally  registered,  suflSciently  shows  that  the  register  is 
treated  as  always  existing. 

The  rights  of  the  voter  in  approaching  the  polls  are  indeed 
dependent  upon  the  voting  list,  and  the  words  "  and  no  person 
shall  vote  at  an  election  whose  name  has  not  been  previously 
placed  on  such  list,"  refer  to  the  alphabetical  list  furnished  to  the 
officers  conducting  the  election.  Pub.  Sts.,  c.  7,  §  9.  But  the 
voting  list  depends  on  the  registration  which  has  been  theretofore 
made.  When,  therefore,  the  defendants  struck  the  plaintiff's  name 
from  the  register,  they  effectually  deprived  him  of  his  right  to 
vote  at  any  subsequent  election  until  it  was  restored  thereto.  It 
was  the  duty  of  those  conducting  the  election  to  refuse  his  vote. 
The  erasure  of  his  name  was  the  injury  which  he  sustained,  and, 
if  this  was  wrongful,  he  might  maintain  an  action  therefor,  if  at 
a  meeting  held  for  the  purpose  of  registration  he  had  appeared 
before  the  selectmen  and  furnished  them  with  proper  and  suflScient 
evidence  of  his  qualifications.  Lombard  v.  Oliver,  3  Allen,  1,  and 
7  Allen,  155.    Harris  v.  WJiitcomb,  4  Gray,  433. 

The  fact  that,  if  he  had  formally  tendered  his  vote,  which  had 
been  refused,  he  might  also  have  maintained  an  action  for  such 
refusal  by  reason  of  having  furnished  to  the  selectment  sufficient 
evidence  of  his  qualifications  as  a  voter  before  the  close  of  regis- 
tration, and  requested  that  his  name  be  put  upon  the  list,  should 
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not  deprive  him  of  his  remedy  for  the  injury  done  him  by  the 
removal  of  his  name  from  the  register.  Pub.  Sts.,  c.  7,  §  10, 
Blanchard  v.  Stearns^  5  Met.  298,  301.  Whether  be  appeared 
before  the  selectmen  before  the  close  of  registration  for  the  pur- 
pose of  having  his  name  put  on  the  register,  or,  it  being  there,  to 
prevent  it  being  taken  off,  cannot  be  important.  The  removal  of 
his  name  was,  if  wrongful,  a  direct  injur^^  which  deprived  him  of 
his  right  to  vote.  For  this  an  action  may  be  maintained,  altliough 
there  are  also  highly  penal  provisions  in  the  statute,  intended  to 
provide  for  wilful  violations  of  the  rights  of  a  voter,  under  which 
the  plaintiff  does  not  seek  to  recover. 

It  was  not  material  whether  the  plaintiff  actually  tendered  his 
ballot,  as  it  could  not  liave  been  received,  his  name  not  being  upon 
the  list,  nor  whether  the  tax  collector  had  or  had  not  returned  the 
plaintiff's  name  as  having  paid  his  tax,  the  injury  done  the  plain- 
tiff not  being  an  omission  or  neglect  of  the  defendants  to  register 
his  name,  but  an  erasure  by  them  of  the  name.   Pub.  Sts.,  c.  6,  §  29. 

The  defendants  urge  that  the  declaration  does  not  set  forth  a 
cause  of  action,  because  it  does  not  show  that  the  erasure  was 
made  from  the  register  prepared  for  the  election  of  Nov.  6,  1883. 
The  declaration  was,  that  an  election  was  to  be  held  on  Nov.  6, 
1883  ;  that  the  plaintiff's  name  had  been,  and  was,  on  November 
1,  on  the  register  of  voters  ;  that  he  had  a  right  to  vote  at  such 
election  ;  that  on  November  3,  although  the  defendants  had  suffi- 
cient evidence  furnished  tliem  of  his  qualifications,  they  wrongfully 
removed  his  name  from  the  list,  by  which  he  lost  the  privilege  of 
voting.  This  sets  forth  a  good  cause  of  action,  and  although  it 
also  adds  that  the  defendants  wrongfully  refused  to  receive  his 
ballot,  on  which  part  of  his  declaration  he  was  not  entitled  to 
rely,  as  the  ballot  had  not  been  properly  tendered,  this  could  not 
affect  the  other  cause  of  action,  which  was  well  set  forth. 

Exceptions  overruled. 
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OPINION  OF  THE  JUSTICES  OF  THE  SENATE  AND  HOUSE  OF 
REPRESENTATIVES. 

[Reported  in  142  Mass.  601.] 

By   Chief  Justice   Morton   and  Associate  Justices  Field,  Devens, 
W.  Allen,  C.  Allen,  Holmes  and  Gardner. 

Apportionynent  of  Senators  aiid  Representatives  must  he  based  on  State  Census. 
The  Constitution  of  the  Commonwealth  does  not  intend  that  the  apportionment  of 
senators  and  representatives,  which  affects  the  people  of  the  whole  State,  shall  be 
determined  by  any  enumeration  taken  by  officials  of  cities  or  towns,  or  by  the  num- 
ber of  voters  ascertained  in  any  other  mode  than  that  which  it  provides ;  but 
clearly  intends  that  the  official  enumeration,  taken  and  returned  to  the  office  of  the 
Secretary  of  the  Commonwealth,  under  the  authority  and  by  officers  of  the  Com- 
monwealth, shall  be  the  sole  guide  of  the  General  Court  in  making  the  apportion- 
ment. 

Apportionment  of  Senators.  Proper  Boundaries  of  Wards  and  Cities.  Under  the 
22d  Amendment  to  the  Constitution,  providing  for  the  taking  of  the  census  and 
enumeration  of  the  legal  voters  of  each  city  and  town,  and  requiring  in  each  city  a 
special  enumeration  of  the  legal  voters  residing  in  each  ward,  which  enumeration 
shall  determine  the  apportionment  of  senators  for  the  periods  between  the  taking  of 
the  census,  —  and  also  providmg  that  in  such  apportionment  the  General  Court  shall 
divide  the  Commonwealth  mto  forty  senatorial  districts  of  adjacent  territory,  each 
district  to  contam  as  nearly  as  may  be  an  equal  number  of  legal  voters  according  to 
the  enumeration  aforesaid,  provided,  however,  that  no  town  or  ward  of  a  city  shall 
be  divided  therefor,  —  the  General  Court  in  making  such  apportionment  and  division 
of  senatorial  districts  must  be  governed  by  the  boundaries  of  the  towns  and  wards 
of  cities  as  they  existed  upon  the  first  day  of  May  in  the  year  in  which  the  census  is 
taken,  and  not  as  the.v  exist  at  the  time  of  such  apportionment  and  division,  if  in 
the  meantime  there  has  been  any  change  in  such  boundaries. 

Same.  Apportioiiment  of  Representatives.  The  21st  Article  of  Amendment  to  the 
Constitution,  as  it  contains  similar  provisions  in  regard  to  the  enumeration  of  the 
legal  voters  of  each  city  and  town,  and  the  apportionment  of  representatives  in 
accordance  therewith,  must  receive  the  same  construction  as  the  22d  Article  of 
Amendment,  in  determining  the  proper  boundaries  of  towns  and  wards  of  cities  to  be 
considered  in  making  the  apportionment  of  representatives. 

The  following  order  was  adopted  by  the  Senate,  on  May  21, 
1886,  and  on  the  same  day,  by  the  House  of  Representatives  in 
concurrence,  and  thereafter  transmitted  to  the  Justices  of  the 
Supreme  Judicial  Court,  who,  on  May  27th,  1886,  submitted  the 
opinion  which  is  subjoined  :  — 

Wliereas^  In  the  year  eighteen  hundred  and  sixty-five  the  Legis- 
lature did  pass  an  act  entitled  "An  Act  empowering  cities  to 
re-establish  their  wards,"  which  act  has  ever  since  been  in  force, 
and  divers  cities  in  the  Commonwealth  have  re-established  their 
wards  according  to  the  provisions  of  said  act ;  and 


114  MASSACHUSETTS  ELECTION  CASES  1886. 


Whereas^  Divers  cities  and  towns  have  been  incorporated  and 
organized  under  and  by  virtue  of  certain  acts  of  the  Legislature 
relating  thereto ;  and 

Whereas,  The  General  Court  at  its  present  session  is  required 
to  divide  the  Commonwealth  into  senatorial  districts,  and  to  pro- 
vide for  the  apportionment  and  division  of  the  Commonwealth 
into  representative  districts,  and  to  this  end  has  certain  bills, 
orders  and  other  proceedings  now  pending  before  it  relating 
thereto  ;  and 

Whereas,  The  authority  to  make  such  apportionments  and  divi- 
sions, according  to  the  territorial  boundaries  of  towns  and  cities, 
and  their  wards,  as  now  existing  and  established,  or  hereafter  to 
be  established,  under  said  acts  of  the  Legislature,  is  brought  into 
question,  and  the  constitutionality  thereof  disputed  ; 

Therefore,  It  is  ordered  by  the  General  Court,  in  each  branch 
thereof,  that  the  opinion  of  the  Justices  of  the  Supreme  Judicial 
Court  be  required  upon  the  following  important  questions  of  law  :  — 

First.  Does  the  Constitution  in  the  twentj^-second  amendment 
thereof  require  the  Commonwealth  to  be  divided  by  the  General 
Court  into  senatorial  districts  according  to  the  boundaries  of  towns 
and  cities  and  the  wards  thereof,  as  they  existed  on  the  first  day 
of  May  in  the  year  in  which  the  census  of  legal  voters  is  taken, 
that  applies  to  said  apportionment  and  division? 

Second.  Does  the  Constitution  in  the  twenty-first  amendment 
thereof  require  the  aldermen  of  the  city  of  Boston  and  the  county 
commissioners  of  the  counties  otlier  than  Suffolk  (in  case  no  special 
commissioners  are  provided  therefor),  to  divide  the  assignments 
of  representatives  to  the  several  counties  apportioned  by  the 
Legislature,  according  to  the  boundaries  of  the  towns  and  cities 
and  their  wards,  as  they  existed  on  the  first  day  of  May  in  the 
year  in  which  the  census  of  the  legal  voters  is  taken,  that  applies 
to  the  said  apportionment  and  division  ? 

Third.  Under  the  terms  of  the  twenty-second  amendment  to 
the  Constitution,  can  the  General  Court  in  making  the  apportion- 
ment of  senators  and  in  the  division  of  the  Commonwealth  into 
districts  therefor,  recognize  and  take  as  a  basis  for  the  same,  the 
towns  incorporated  or  organized  after  the  first  day  of  May  of  the 
year  in  which  the  census  of  legal  voters  is  taken,  that  applies  to 
such  apportionment  or  division,  or  the  wards  in  cities  which  have 
been  established  under  the  general  law,  being  chapter  seven  of 
the  acts  of  the  year  eighteen  hundred  and  sixty-five,  or  under 
any  other  law,  special  or  general,  relating  thereto,  after  the  first 
day  of  May  of  the  year  in  which  the  census  of  legal  voters  is 
taken,  that  applies  to  such  apportionment  or  division? 
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Fourth.  Under  the  terms  of  the  twenty-first  amendment  to 
the  Constitution,  can  the  aldermen  of  the  city  of  Boston  and  the 
county  commissioners  of  the  counties  other  than  Suffolk  (in  ease 
no  special  commissioners  are  provided  therefor),  in  making  the 
division  into  representative  districts,  recognize  or  take  as  a  basis 
therefor  the  towns  incorporated  or  organized  after  the  first  day  of 
May  of  the  year  in  which  the  census  of  legal  voters  is  taken,  that 
applies  to  said  apportionment  or  division,  or  the  wards  in  cities 
which  have  been  established  under  the  general  law,  being  chapter 
seven  of  the  acts  of  the  year  eighteen  hundred  and  sixty-five,  or 
under  any  other  law,  special  or  general,  relating  thereto,  after  the 
first  day  of  May  of  the  year  in  which  the  census  of  voters  is  taken, 
that  applies  to  said  apportionment  or  division  ? 


The  Justices  of  the  Supreme  Judicial  Court,  having  consid- 
ered the  questions  proposed  in  the  joint  order  of  the  twenty-first 
of  May  present,  respectfully  submit  the  following  opinion  :  — 

The  twenty-second  article  of  amendment  of  the  Constitution 
pro\'ides  that  "  a  census  of  the  legal  voters  of  each  city  and  town, 
on  the  first  day  of  May,  shall  be  taken  and  returned  into  the  office 
of  the  Secretary  of  the  Commonwealth,  on  or  before  the  last  day 
of  June,  in  the  year  one  thousand  eight  hundred  and  fifty-seven  ; 
and  a  census  of  the  inhabitants  of  each  city  and  town,  in  the  year 
one  thousand  eight  hundred  and  sixty-five  and  of  every  tenth  year 
thereafter.  In  the  census  aforesaid,  a  special  enumeration  shall 
be  made  of  the  legal  voters,  and  in  each  city  said  enumeration 
shall  specify  the  number  of  such  legal  voters  aforesaid  residing  in 
each  ward  of  such  city. 

The  enumeration  aforesaid  shall  determine  the  apportionment 
of  senators  for  the  periods  between  the  taking  of  the  census.  The 
Senate  shall  consist  of  forty  members.  The  General  Court  shall 
at  its  first  session  after  each  next  preceding  special  enumeration, 
divide  the  Commonwealth  into  forty  districts  of  adjacent  territory, 
each  district  to  contain,  as  nearly  as  may  be,  an  equal  number  of 
legal  voters  according  to  the  enumeration  aforesaid  ;  provided, 
however,  that  no  town  or  ward  of  a  city  shall  be  divided  therefor." 

The  first  and  third  questions  proposed  to  us  are  whether  in 
dividing  the  Commonwealth  into  senatorial  districts  the  General 
Court  must  be  governed  by  the  boundaries  of  the  towns  and  wards 
as  they  existed  on  the  first  day  of  May  of  the  year  in  which  the 
census  is  taken,  or  whether  they  can  make  such  division  according 
to  the  boundaries  of  towns  and  wards  as  they  exist  at  the  time  of 
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the  division,  if  there  has  been  any  change  in  such  boundaries 
since  the  first  day  of  the  next  preceding  May. 

"We  have  no  doubt  that  the  amendment  imposes  upon  the  Gen- 
eral Court  in  each  tenth  year,  the  duty  of  providing  by  suitable 
legislation  that  a  census  and  enumeration  of  legal  voters  shall  be 
taken,  and  returned  into  the  office  of  the  Secretary  of  the  Com- 
monwealth. The  great  object  of  the  amendment  was  to  establish 
the  Senate  upon  the  basis  of  legal  voters,  and  to  provide  for  a 
method  of  ascertaining  the  number  of  legal  voters  so  as  to  furnish 
a  guide  to  the  General  Court  in  dividing  the  State  into  senatorial 
districts.  The  fundamental  idea  is  that  an  enumeration  shall  be 
made  under  the  authority  and  direction  of  the  Commonwealth,  and 
that  this  enumeration  shall  guide  the  General  Court  in  making  the 
division.  Such  enumeration  must  "  determine  the  apportionment 
of  senators,"  and  the  division  must  be  made  "according  to  the 
enumeration  aforesaid."  The  General  Court  is  to  be  governed 
entirely  by  this  enumeration,  and  is  not  at  liberty  to  look  to  any 
other  source  for  information  as  to  the  number  of  legal  voters  in 
any  territory  which  it  proposes  to  erect  into  a  senatorial  district. 
It  must  act  upon  the  enumeration  returned  to  the  office  of  the 
Secretary  of  the  Commonwealth,  and  by  him  laid  before  the  legis- 
lature. The  provision  that  the  enumeration  shall  specify  the 
number  of  legal  voters  in  each  ward  of  a  city,  necessarily  refers 
to  each  ward  as  it  existed  on  the  first  day  of  May,  and  the  accom- 
panying provision  that  "  no  town  or  ward  of  a  city  shall  be 
divided,"  we  think,  by  its  fair  constiuction,  refers  to  such  town 
or  ward  ;  that  is,  the  town  or  ward  as  it  existed  on  the  first  day  of 
May  of  the  year  in  which  the  census  is  taken.  The  intention  of 
the  framers  of  the  amendment  seems  to  have  been  to  establish 
such  town  or  ward  as  a  unit  of  division.  The  scheme  was  to  as- 
certain the  number  of  voters  in  each  town  and  ward  as  found  on 
the  first  day  of  May  ;  and  then,  as  soon  as  could  be  thereafter,  to 
divide  the  State  into  senatorial  districts  according  to  that  enumer- 
ation. It  regards  the  apportionment  as  a  continuing  act  or  proc- 
ess, beginning  with  the  enumeration  of  voters  in  the  several 
towns  and  wards,  and  ending  with  the  assignment  of  the  same 
towns  and  wards  to  senatorial  districts.  There  seems  to  be  no 
reason  for  requiring  the  enumeration  by  wards,  as  they  exist  on 
the  first  day  of  May,  unless  such  enumeration  is  to  regulate  the 
division  into  districts.  If  a  town  is  divided  or  the  wards  of  a  city 
are  changed  after  the  first  day  of  the  preceding  May,  and  before 
the  time  when  the  division  is  made,  the  Constitution  does  not 
furnish  the  General  Court  with  the  means  of  ascertaining  the 
number  of  voters  who  resided  in  the  new  town  or  ward  on  the  first 
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day  of  May.  If  the  division  is  to  be  made  according  to  the  boun- 
daries of  the  new  towns  or  wards,  how  is  tlie  General  Court  to  ascer- 
tain the  number  of  legal  voters  in  such  new  towns  or  wards  ?  The 
official  returns,  which  are,  by  the  Constitution,  the  only  basis  upon 
which  it  can  act,  do  not  show  it.  It  might,  perhaps,  by  other 
means,  more  or  less  to  be  relied  on,  ascertain  approximately  the 
number ;  but  this  would  be  a  violation  of  the  provision  that  the 
official  enumeration  shall  determine  the  apportionment.  The  Con- 
stitution does  not  intend  that  the  apportionment  of  senators,  which 
affects  the  people  of  the  whole  State,  shall  be  determined  by  any 
enumeration  taken  by  officials  of  cities  or  towns,  or  by  the  number 
of  voters  ascertained  in  any  other  mode  than  that  which  it  pro- 
vides. On  the  contrary,  as  we  have  before  said,  it  does  clearly 
intend  that  the  official  enumeration,  taken  and  returned  to  the  office 
of  the  Secretary  of  the  Commonwealth  under  the  authority  of  and 
by  officers  of  the  Commonwealth,  shall  be  the  sole  guide  of  the 
General  Court  in  making  the  apportionment. 

We  are  therefore  of  opinion  that  by  the  sound  construction  of 
the  twenty-second  article  of  amendment,  the  General  Court  is 
required  to  divide  the  State  into  senatorial  districts  according  to 
the  boundaries  of  the  towns  and  wards  as  they  existed  on  the  first 
day  of  May  last.  If  the  question  were  a  new  one  we  should  have 
adopted  this  construction  without  any  hesitation.  We  have  con- 
sidered the  subject  with  more  care  because  the  fact  can  not  be 
overlooked  that  in  apportioning  the  senators  in  the  years  eighteen 
hundred  and  sixty-six  and  eighteen  hundred  and  seventy-six,  the 
General  Court  proceeded  upon  a  different  construction  of  the 
twenty-second  amendment.  It  is  true  that  when  a  provision  of  the 
Constitution  is  obscure  and  doubtful,  the  construction  adopted  by 
the  legislature  or  any  other  department  of  government  is  entitled 
to  great  weight.  But  the  Constitution  is  supreme  and  no  number 
of  legislative  acts  will  justify  a  construction  against  its  plain 
meaning. 

The  provision  we  are  considering  is  intended  to  be  permanent 
and  we  think  that  its  meaning  is  reasonably  clear,  and  that  the 
construction  implied  in  acts  of  previous  legislatures  ought  not  to 
control  our  opinion.  Nor  do  we  overlook  the  fact  that  a  division 
according  to  the  old  wards  in  the  city  of  Boston  will,  so  long  as 
the  present  statutes  remain  in  force,  lead  to  the  inconvenience 
that  there  will  be  one  system  of  wards  for  the  purpose  of  electing 
councillors,  senators  and  representatives,  and  a  different  system 
of  wards  for  all  other  purposes.  But  this  is  an  inconvenience 
■which  is  not  an  incident  of  or  created  by  the  constitutional  pro- 
vision.   It  is  the  result  of  subsequent  legislation  and  can  be  cured 
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by  legislation.  An  inconvenience  thus  created  cannot  be  of  weight 
in  determining  the  true  construction  of  the  constitutional  pro- 
vision. 

The  twenty-first  amendment,  so  far  as  the  provisions  we  are 
considering  are  concerned,  is  in  substance,  and  very  nearly  in 
language,  the  same  as  the  twenty-second,  and  must  receive  the 
same  construction. 

It  follows  that  the  first  and  second  questions  proposed  to  us 
must  be  answered  in  the  affirmative,  and  the  third  and  fourth 
questions  in  the  negative. 


Boston,  May  27,  1886. 


COMMONWEALTH  f.  HOWE.     SUP.  JUD.  CT.,   1887.      1  19 


Commonwealth  v.  George  E.  Ho^^'E. 
Reported  ix  U4  Mass.  U4. 

Middlesex,  Nov.  22,  1886  — Feb.  26,  1887.    Present,  Mortox,  C.  J.,  Field 
Devens,  William  Allen,  Charles  Allen,  J  J. 

Fraudulent  Voting  on  Questioti  of  Licensing  Sale  of  Liquors.  The  Public  Stat- 
utes, chapter  7,  section  57,*  providing  that  "  whoever  .  .  .  at  any  national,  State 
or  municipal  election  .  .  .  knowingly  gives  more  than  one  ballot  at  one  time  of 
balloting  at  such  election,  shall  be  punished,"  does  not  apply  to  ballots  given,  at  a 
municipal  election  of  a  city,  upon  the  question  of  granting  licenses  for  the  sale  of 
intoxicating  liquors. 

Complaint  to  the  police  court  of  Lowell,  alleging  that  the 
defendant,  on  Dec.  8,  1885,  at  Lowell,  at  the  regular  annual 
municipal  election  of  said  city,  held  on  said  day,  when  a  vote  was 
taken  upon  the  following  question,  "  Shall  licenses  be  granted  for 
the  sale  of  intoxicating  liquors  in  this  city  ?  "  the  vote  being  then 
and  there  by  separate  ballot,  "  did  upon  the  question  aforesaid, 
to  wit,  *  Shall  licenses  be  granted  for  the  sale  of  intoxicating  liquors 
in  this  city  ? '  wilfully,  fraudulently,  knowingly,  and  designedly  give 
in  more  than  one  ballot  at  one  time  of  balloting  at  the  vote  and 
election  aforesaid,  against  the  peace  of  said  Commonwealth,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided."^ 

In  the  superior  court,  on  appeal,  before  the  jury  were  empan- 
elled, the  defendant  filed  a  motion,  which  was  also  filed  and  over- 
ruled in  the  police  court,  to  quash  the  complaint,  for  the  following 
reason  among  others:  "That  the  said  complaint  sets  forth  no 
offence  against  any  law  or  laws  of  this  Commonwealth."  Staples, 
J.,  overruled  the  motion.  The  jury  returned  a  verdict  of  guilty  ; 
and  the  defendant  alleged  exceptions. 

Tr.  F.  Courtney  for  the  defendant. 

H.  X.  Sheparcl,  Assistant  Attorney-General,  for  the  Common- 
wealth. 

W.  Allen,  J.  The  Public  Statutes,  chaper  7,  section  57,  provide 
that  "  whoever  .  .  .  at  any  national,  State  or  municipal  election 
.  .  .  knowingly  gives  more  than  one  ballot  at  one  time  of  ballot- 
ing at  such  election,  shall  be  punished,"  etc.  The  Public  Statutes, 
chapter  100,  section  5,  provide  that  "  in  a  city  which  at  its  annual 

*  Now  section  133  of  chapter  423  of  the  Acts  of  1890. 
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municipal  election,  or  in  a  town  which  at  its  annual  meeting,  votes 
to  authorize  the  granting  of  licenses  for  the  sale  of  intoxicating 
liquors,"  etc.,  *'the  aldermen  and  selectmen  respectively  shall 
insert  in  the  warrant  for  the  annual  municipal  election  or  town 
meeting  an  article  providing  for  a  vote  upon  the  question  "  of 
granting  such  licenses  ;  that  the  vote  shall  be  by  separate  ballot, 
and  in  taking  it  the  check-list  shall  be  used.  The  defendant  was 
convicted  on  a  complaint  charging  him  with  giving  more  than  one 
ballot  on  the  question  of  licensing  the  sale  of  intoxicating  liquors 
at  a  municipal  election  in  the  city  of  Lowell.  The  complaint  can- 
not be  sustained,  unless  the  statute  first  above  cited  includes  such 
a  ballot. 

In  the  latter  statute,  the  words  "  annual  municipal  election  " 
evidently  mean  the  annual  meeting  for  the  election  of  municipal 
officers.  The  law  provides  for  such  a  meeting  in  cities,  and  the 
statute  intended  to  provide  for  a  vote  to  be  taken  at  that  meeting. 
The  annual  meeting  being  established  by  law  for  the  election  of 
officers,  a  vote  required  to  be  taken  at  the  meeting,  though  not  in 
the  election  of  officers,  was  described  as  a  vote  at  the  annual  elec- 
tion. If  the  same  meaning  is  to  be  given  to  the  word  election  " 
in  the  former  statute,  the  act  charged  in  the  complaint  comes 
within  its  purview  ;  but  if  it  intends  a  ballot  given  in  an  election 
of  national,  State  or  municipal  officers,  it  does  not  include  the  act 
charged  in  the  complaint.  The  natural  import  of  the  expression 
"  balloting  at  a  national.  State  or  municipal  election,"  is  balloting 
in  the  election  of  such  officers,  and  it  suggests  only  balloting  for 
them.  This  apparent  meaning  of  the  statute  might  have  been  con- 
trolled by  the  more  obvious  different  meaning  of  the  word  *'  elec- 
tion" in  the  other  statute,  if  the  two  statutes  had  been  originally 
enacted  at  the  same  time,  and  if  they  related  only  to  cities.  But 
the  consideration  of  the  history  and  provisions  of  both  statutes 
confirms  the  conclusion  that  the  former  statute  intends  only  ballots 
cast  for  national.  State  or  municipal  officers. 

The  statute  of  1813,  chapter  68,  section  2,  provides  that,  *'  If 
any  person,  at  any  meeting  for  the  choice  of  town  officers,  shall 
knowingly  give  in  more  than  one  vote  or  list,  for  an  officer  or 
list  of  officers  then  voted  for  at  any  such  meeting,  he  shall  forfeit," 
etc.  The  Revised  Statutes,  chapter  4,  section  7,  in  the  chapter 
*'0f  the  manner  of  conducting  elections,"  provides  that,  "  If  any 
voter  shall  knowingly  give  in  more  than  one  ballot,  at  any  one 
time  of  balloting,  at  any  election,  he  shall  forfeit,"  etc.  This 
is  re-enacted  in  the  General  Statutes,  chapter  7,  section  29,  in  the 
chapter  under  the  same  title.  The  statute  of  1874,  chapter  356, 
repealed  this  statute,  and  enacted,  under  the  title  of     An  Act  to 
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punish  illegal  voting  and  to  secure  the  purity  of  elections,"  that 
AVhoever,  with  fraudulent  intent,  votes  or  attempts  to  vote  upon 
any  name  other  than  his  own  at  any  national,  State  or  municipal 
election,"  or  whoever  knowingly  gives  more  than  one  ballot  at  one 
time  of  balloting  at  an  election,  shall  be  punished  by  imprison- 
ment," etc.  The  statute  of  1876,  chapter  172,  under  the  same 
title,  re-enacted  the  statute  with  increased  penalty.  This  included 
only  ballots  given  in  an  election  of  officers,  and  was  in  force  when 
the  statute  of  1881,  chapter  54,  first  provided  for  voting  in  cities 
and  towns  upon  the  question  of  licensing  the  sale  of  intoxicating 
liquors.  When  the  Public  Statutes  were  enacted,  the  statute  of 
1876,  chapter  172,  was  re-enacted  in  the  chapter  "  Of  the  manner 
of  conducting  elections  and  returning  votes,"  chapter  7,  section 
57  ;  and  the  statute  of  1881,  chapter  54,  was  re-enacted  in  chapter 
100,  under  the  title  "  Of  intoxicating  liquors." 

The  natural  import  of  the  language  of  chapter  7,  section  57,  and 
the  obvious  purpose  of  its  original  enactment  and  subsequent  re- 
enactments,  indicate  that  it  was  limited  to  ballots  cast  in  the  elec- 
tion of  oflicers,  and  does  not  include  all  ballots  upon  any  matter 
which  might  be  voted  upon  by  ballot  at  the  annual  meeting  for  the 
election  of  municipal  officers  in  cities.  It  is  very  plain  that  the 
statute  cannot  include  ballots  cast  at  town  meetings,  except  in 
the  election  of  officers.  A  ballot  given  at  a  municipal  election 
cannot,  by  any  license  of  construction,  be  made  to  mean  a  ballot 
given  at  an  annual  town  meeting  on  the  question  of  pledging  the 
credit  of  the  town,  or  of  uniting  it  with  another  town,  or  of 
licensing  the  sale  of  intoxicating  liquors,  or  upon  any  matter  of 
town  concern  which  may  be  voted  on  by  ballot.  It  is  equally 
clear  that  the  Legislature  could  not  intend,  by  the  words  "  ballot- 
ing at  such  election,"  in  chapter  7,  section  57,  to  include  balloting 
on  the  question  of  licensing  the  sale  of  intoxicating  liquors  in  cities, 
and  to  exclude  such  balloting  in  towns.  A  construction  which 
gives  a  different  meaning  to  the  words  when  applied  to  cities  from 
what  they  have  when  applied  to  towns,  is  equally  inadmissible 
with  a  construction  which  includes  ballots  given  at  a  town  meeting 
upon  other  matters  than  elections. 

This  construction  is  confirmed  by  a  reference  to  the  statutes 
regarding  voting  by  cities  and  towns  upon  allowing  sales  of  intoxi- 
cating liquors  therein,  when  the  statute  of  1869,  chapter  415,  pro- 
hibiting sales,  was  in  force.  The  statute  of  1870,  chapter  389, 
section  2,  authorized  sales  of  ale,  porter,  strong  beer  and  lager  beer. 
Section  3  was  in  these  words  :  "The  inhabitants  of  any  city  or 
town  may,  on  the  first  Tuesday  of  July  next,  and  thereafter  on  the 
first  Tuesday  in  May  annually,  vote  that  no  person  shall  be  allowed 
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to  sell  ale,  porter,  strong  beer  or  lager  beer,  in  which  case  the  sale 
of  such  liquors  in  such  city  or  town  is  prohibited."  The  statute  of 
1871,  chapter  334,  repealed  these  sections  and  substituted  other 
provisions.  Section  2  authorized  a  city  or  town  to  vote  on  the 
first  Tuesday  of  July  then  next,  and  thereafter  annually  on  the 
first  Tuesday  of  May,  that  any  person  might  manufacture  or  sell 
ale,  porter,  strong  beer  or  lager  beer  therein.  Section  3  provided 
that  meetings  for  the  purpose  should  be  notified,  warned  and  held 
in  the  same  manner  as  meetings  for  the  choice  of  municipal  officers  ; 
that  the  meeting  should  be  kept  open  at  least  two  hours  ;  that  the 
check-list  should  be  used  and  the  vote  should  be  by  ballot.  This 
special  meeting  was  clearly  not  an  *'  election,"  within  the  meaning 
of  that  word  in  the  statute,  making  penal  the  giving  of  more  than 
one  ballot  at  any  election.  The  statute  of  1871,  chapter  334,  was 
repealed  by  the  effect  of  the  statute  of  1875,  chapter  99,  which 
provided  for  the  granting  of  licenses  for  the  sale  of  intoxicating 
liquors,  by  the  mayor  and  aldermen  of  cities,  and  the  selectmen  of 
towns.  The  statute  of  1881,  chapter  54,  which  prohibited  the 
granting  of  such  licenses,  except  in  cities  and  towns  which  voted 
to  authorize  them,  provided  for  a  vote  in  the  manner  provided  for 
in  the  statute  of  1871,  chapter  334,  except  that,  instead  of  requiring 
a  special  meeting  on  the  first  Tuesday  of  May  annually,  it  pro- 
vided for  voting  at  the  annual  municipal  election  in  cities  and 
annual  meeting  in  towns.  These  words,  in  our  opinion,  show  an 
intention  to  fix  the  time  and  occasion  when  the  voting  should  be 
had,  and  not  to  enact  that  ballots  in  cities,  upon  the  question  of 
licensing,  should  be  taken  to  be  ballots  given  at  an  election,  within 
the  meaning  of  that  word  in  the  statute  upon  elections. 

We  think  that  the  contention  of  the  defendant  that  the  ballot 
intended  by  the  statute,  upon  which  the  complaint  is  framed,  is  a 
ballot  for  national.  State  or  municipal  officers,  and  that  the  com- 
plaint charges  no  offence  under  the  statute,  is  sustained. 

If  the  complaint  is  good  as  charging  a  misdemeanor  at  common 
law  (see  Commonwealth  v.  Silsbee,  9  Mass.  417),  it  was  an 
offence  of  which  the  police  court  of  Lowell  did  not  have  juris- 
diction ;  and  it  is  unnecessary  to  consider  the  objection  to  the 
sufficiency  of  the  complaint.  Exceptions  sustained. 
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Patrick  Kixneex  v,  James  H.  Wells. 

Reported  in  144  Mass.  497. 

Middlesex,  March  2  — May  11,  1887.    Present,  Morton,  C.  J.,  Field, 
Devens,  William  Allen,  Charles  Allen,  Holmes,  J  J. 

Right  of  Suffrage  Fixed  by  Constitution.  The  right  of  each  State  to  define  the 
qualifications  of  its  voters  is  complete  and  perfect,  except  as  controlled  by  the  15th 
Article  of  Amendment  to  the  Constitution  of  the  United  States.  These  qualifications 
in  Massachusetts  are  fixed  by  the  Constitution  of  the  Commonwealth,  and  to  these 
provisions  of  the  Constitution  all  legislation  is  subordinate.  The  Legislature  cannot 
add  to  nor  dmiinish  the  qualifications  of  a  voter  as  prescribed  by  the  Constitution. 

Same.  Poicer  of  Legislature  over  Right  of  Sitffrage.  "While  the  Legislature  can 
make  any  reasonable,  uniform  and  impartial  regulation  of  the  mode  of  exercising 
the  right  of  suffrage,  and  ascertaining  the  qualifications  of  voters,  it  cannot  add  to 
the  prescril)cd  qualifications ;  nor  can  it  discriminate  between  different  classes  of 
voters,  and  impose  requirements  upon  one  class  not  imposed  upon  others. 

Same.  Section  7  of  chapter  345  of  the  Acts  of  1885,  providing  that  "  no  person  here- 
after naturalized  in  any  court  shall  be  entitled  to  be  registered  as  a  voter,  within 
thirty  days  of  such  naturalization,"  is  in  conflict  with  the  Constitution  of  the  Com- 
monwealth and  is  void,  because  it  adds  to  the  qualifications  of  voters  prescribed 
by  the  Constitution,  and  imposes  upon  one  class  of  voters,  —  newly  naturalized  citi- 
zens, —  a  requirement  not  imposed  upon  all  voters. 

Devens,  J.  The  case  at  bar  is  an  action  of  tort  against  the 
registrars  of  voters  in  the  city  of  Cambridge  to  recover  damages 
for  wrongfully  refusing,  as  the  plaintiff  alleges,  to  register  him  as 
a  voter  for  the  State  election  of  1886.  The  judge  who  presided  at 
the  trial  in  the  superior  court  sustained  the  demurrer  to  the  plain- 
tiff's declaration,  and  reported  the  case  for  the  determination  of 
this  court. 

The  case  raises  but  a  single  question,  although  one  of  much  im- 
portance. The  defendants  refused  to  register  the  plaintiff  because 
he  had  been  naturalized  within  thirty  days  previously  to  his  appli- 
cation for  registration.  They  were  fully  justified  in  so  doing, 
under  the  statute  of  1885,  chapter  345,  section  7,  if  the  provisions 
of  this  section  are  constitutional.  This  section  enacts  that  "no 
person  hereafter  naturalized  in  any  court  shall  be  entitled  to  be 
registered  as  a  voter  within  thirty  days  of  such  naturalization." 

By  naturalization,  the  plaintiff  becomes  eo  instanti  a  citizen  of 
the  United  States,  and  therefore  a  citizen  of  the  State  of  his 
residence.  By  the  fourteenth  article  of  the  Amendments  of  the 
Constitution  of  the  United  States,  *' all  persons  born  or  natural- 
ized in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
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are  citizens  of  the  United  States  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States." 

The  right  or  privilege  of  voting  is  a  right  or  privilege  arising 
under  the  Constitution  of  each  State,  and  not  under  the  Constitu- 
tion of  the  United  States.  The  voter  is  entitled  to  vote  in  the 
election  of  officers  of  the  United  States  by  reason  of  the  fact  that 
he  is  a  voter  in  the  State  in  which  he  resides.  He  exercises  his 
right  because  he  is  entitled  to  by  the  laws  of  the  State  where  he 
offers  to  exercise  it,  and  not  because  he  is  a  citizen  of  the  United 
States.  United  States  v.  Anthony,  11  Blatchf.  200.  What  are 
the  rights  of  citizens  of  the  United  States,  as  such,  and  not  as 
citizens  of  particular  States,  need  noi  be  here  considered.  They 
have  repeatedly  been  discussed  and  defined.  Corjield  v.  Coryell^ 
4  Wash.  C.  C.  371.  Paul  v.  Virginia,  8  Wall.  1G8.  Ward  v. 
Maryland,  12  Wall.  418,  430.  Slaughter-house  Cases,  16  Wall. 
36. 

The  qualifications  of  voters  are  fixed  by  State  legislation.  The 
requisitions  as  to  ownership  of  property,  citizenship,  sex  and 
residence,  in  connection  with  the  right  of  voting,  vary  with  the 
constitutions  or  laws  of  the  several  States.  However  unwise, 
unjust  or  even  tyrannical  its  regulations  may  be,  or  seem  to  be, 
in  this  regard,  the  right  of  each  State  to  define  the  qualifications 
of  its  voters  is  complete  and  perfect,  except  so  far  as  it  is  con- 
trolled by  the  fifteenth  article  of  the  Amendments  of  the  Consti- 
tution of  the  United  States,  which  provides  that  "  the  right  of 
citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States,  or  by  any  State,  on  account  of  race,  color 
or  previous  condition  of  servitude.  " 

The  question  whether  section  7  of  the  statute  of  1885,  chapter 
345,  is  constitutional,  must  be  decided  by  determining  whether 
this  legislation  is  in  conformity  with  the  Constitution  of  this  Com- 
monwealth, or  whether  it  adds  anything  to  the  qualifications  which 
the  voter  is  thereby  required  to  possess,  and  thus  interferes  with 
the  enjoyment  of  the  rights  with  which  this  Constitution  invests 
him. 

The  third  article  of  the  Amendments  of  the  Constitution  of 
Massachusetts,  adopted  in  1821,  is  as  follows:  ''Every  male 
citizen  of  twenty-one  years  of  age  and  upwards,  excepting  paupers 
and  persons  under  guardianship,  who  shall  have  resided  within  the 
Commonwealth  one  year,  and  within  the  town  or  district  in  which 
he  may  claim  a  right  to  vote,  six  calendar  months  next  preceding 
any  election  of  governor,  lieutenant-governor,  senators  or  repre- 
sentatives, and  who  shall  have  paid,  by  himself,  or  his  parent. 
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master  or  guardian,  any  State  or  county  tax,  which  shall,  within 
two  years  next  preceding  such  election,  have  been  assessed  upon 
him,  in  any  town  or  district  of  this  Commonwealth ;  and  also, 
every  citizen  who  shall  be,  by  law,  exempted  from  taxation,  and 
who  shall  be,  in  all  other  respects,  qualified  as  above  mentioned, 
shall  have  a  right  to  vote  in  such  election  of  governor,  lieutenant- 
governor,  senators  and  representatives  ;  and  no  other  person  shall 
be  entitled  to  vote  in  such  elections.  " 

A  reading  and  writing  qualification  was  established  in  1857,  by 
article  twenty  of  the  Amendments  of  the  Constitution.  But  this 
it  will  not  be  necessary  to  consider  in  the  present  discussion. 

The  qualifications  of  voters  are  thus  defined  with  clearness  and 
precision  ;  without  the  possession  of  these,  the  citizen  or  inhabitant 
cannot  exercise  the  privilege  of  voting,  and,  as  w^hoever  possesses 
them  is  by  the  Constitution  entitled  to  this  privilege,  legislation 
cannot  deprive  him  of  it.  By  the  Constitution,  chapter  1,  section 
1,  article  4,  full  power  and  authority  are  given  to  the  General 
Court  "  from  time  to  time  to  make,  ordain  and  establish  all 
manner  of  wholesome  and  reasonable  orders,  laws,  statutes  and 
ordinances,  directions  and  instructions,  either  with  penalties  or 
without ;  so  as  the  same  be  not  repugnant  or  contrary  to  this 
Constitution,  as  they  shall  judge  to  be  for  the  good  and  welfare 
of  this  Commonwealth,  and  for  the  government  and  ordering 
thereof,  and  of  the  subjects  of  the  same,  and  for  the  necessary 
support  and  defence  of  the  government  thereof.  "  To  the  provi- 
sions of  the  Constitution  all  legislation  is  thus  made  subordinate, 
and  it  cannot  add  to  nor  diminish  the  qualifications  of  a  voter 
w^hich  that  instrument  has  precribed.  Blancliard  v.  Stearns, 
6  Met.  298,  301.  WilUamsy.  Whiting,  11  Mass.  424,  433.  "  This 
provision  of  the  Constitution  (article  3  of  the  amendments) ,  being 
irrepealable  by  any  act  of  ordinary  legislation,  must  be  obeyed 
and  carried  into  effect  according  to  its  plain  intent  and  meaning, 
as  far  as  that  can  be  ascertained."  Opinion  of  Justices,  5  Met. 
591,  592. 

The  plaintiff,  according  to  the  allegations  of  his  declaration, 
possessed,  when  he  offered  himself  for  registration,  all  the  qualifi- 
cations of  a  voter  required  by  the  Constitution.  Any  legislation 
by  wiiich  the  exercise  of  his  rights  is  postponed  diminishes  them, 
and  must  be  unconstitutional,  unless  it  can  be  defended  on  the 
ground  that  it  is  reasonable  and  necessary,  in  order  that  the  rights 
of  the  proposed  voter  may  be  ascertained  and  proved,  and  thus 
the  rights  of  others  (which  are  to  be  protected  as  well  as  his  own) 
guarded  against  the  danger  of  illegal  voting.  The  Constitution, 
"while  providing  for  the  qualification  of  voters,  contemplates  that 
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equal  and  reasonable  rules  will  be  made  by  legislation  as  to  the 
metliod  of  exercising  the  privilege,  and  also  that,  somewhere  and 
at  some  time,  under  proper  regulations,  there  will  be  an  inquiry 
whether  those  offering  to  vote  possess  the  requisite  qualifications. 
This  inquiry  involves  an  investigation  of  various  facts,  as  those  in 
regard  to  the  proposed  voter's  age,  sex,  residence,  payment  of 
taxes,  etc.  It  is  not  an  unreasonable  provision  that  all  persons 
entitled  as  voters  shall  be  registered  as  such  previously  to  deposit- 
ing their  ballots,  and,  if  the  Legislature  deems  that  such  an  inquiry 
could  not  proceed  concurrently  with  the  actual  voting  or  election, 
and  both  be  conducted  in  a  deliberate  and  orderly  manner,  it  is 
not  unreasonable  that  it  should  provide  that  such  an  inquiry  should 
terminate  before  the  election  actually  commences,  at  a  previous 
time  sufficiently  long  to  make  proper  preparations  therefor. 

The  plaintiff  in  the  case  at  bar  does  not  contend  that  the  Legis- 
lature has  not  the  right  to  make  any  reasonable,  uniform  and 
impartial  regulation  of  the  mode  of  exercising  the  right  of  suffrage, 
and  also  of  ascertaining  the  qualifications  of  voters.  He  denies 
that  section  7  of  the  statute  under  discussion  is  of  this  character. 

The  leading  case,  not  only  in  this  Commonwealth,  but  in  the 
whole  discussion  that  has  taken  place  in  this  country  in  regard  to 
the  right  of  legislatures  to  provide  for  judging  the  qualifications  of 
voters,  and  for  regulating  the  exercise  of  their  privileges  by  them 
as  these  are  prescribed  by  the  constitutions  of  the  States,  respect- 
ively, is  Capen  v.  Foster^  12  Pick.  485.  It  was  there  held  that 
the  statutes  of  1821,  chapter  110,  and  1822,  chapter  104,  provid- 
ing for  a  registration  of  voters  in  Boston,  and  requiring  that,  pre- 
viously to  an  election,  the  qualifications  of  voters  should  be  proved, 
and  their  names  be  placed  on  an  alphabetical  list  or  register,  were 
not  to  be  regarded  as  prescribing  a  qualification  in  addition  to 
those  which,  by  the  Constitution,  entitled  a  citizen  to  vote,  but 
only  as  reasonable  regulations  of  the  mode  of  exercising  the  right 
of  voting  which  it  was  competent  for  the  Legislature  to  make. 
But  while  it  is  held  to  be  within  the  proper  limits  of  legislative 
power  to  provide  suitable  regulations  for  exercising  the  right  of 
suffrage  in  a  prompt,  orderly  and  convenient  manner,  the  court, 
speaking  through  Chief  Justice  Shaw,  was  careful  to  add  :  "  Such 
a  construction  would  afford  no  warrant  for  such  an  exercise  of 
legislative  power,  as,  under  the  pretense  and  color  of  regulating, 
should  subvert  or  injuriously  restrain  the  right  itself.  ...  It  (the 
Constitution)  fixed  the  qualifications  of  voters  with  precision,  and 
left  all  the  rest  to  be  regulated  by  law.  .  .  .  The  Constitution, 
by  carefully  prescribing  the  qualifications  of  voters,  necessarily 
requires  that  an  examination  of  the  claims  of  persons  to  vote,  on 
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the  groimd  of  possessing  these  quaUficalions  must  at  some  time 
be  had  by  those  who  are  to  decide  on  them.  ...  If  then  the  Con- 
stitution has  made  no  provision  in  regard  to  the  time,  place  and 
manner  in  which  such  examination  shall  be  had,  and  yet  such  an 
examination  is  necessarily  incident  to  the  actual  enjoyment  and 
exercise  of  the  right  of  voting,  it  constitutes  one  of  those  subjects, 
respecting  the  mode  of  exercising  the  right,  in  relation  to  which  it 
is  competent  to  the  legislature  to  make  suitable  and  reasonable 
regulations,  not  calculated  to  defeat  or  impair  the  right  of  voting, 
but  rather  to  facilitate  and  secure  the  exercise  of  that  right." 

If  section  7  of  the  Statute  of  1885,  chapter  345,  were  general  in 
terms,  and  allowed  no  person  to  register  as  a  voter  until  he  had 
possessed  the  requisite  qualifications  for  a  period  of  thirty  days,  it 
would  be  difficult  to  maintain  its  constitutionality.  It  will  still 
provide  for  adding  another  qualification  to  those  required  by  the 
Constitution,  as  much  as  if  the  period  of  domicil  within  the 
town  or  the  Commonwealth,  required  by  the  Constitution  before 
voting,  were  extended  to  a  longer  period.  State  v.  WiUiams^  5 
Wis.  308.  Qiiiiui  v.  State,  35  lud.  485.  The  Constitution  does  not 
provide  that  the  qualifications  it  requires  shall  be  possessed  by  the 
voter  for  any  period  before  the  election,  nor  has  it  ever  been  held 
that  this  was  necessary.  To  add  this  requirement  before  one  can 
be  registered  as  a  voter,  is  certainly  to  increase  the  qualification. 
Kilham  v.  Ward^  2  Mass.  236.  Bridge  v.  Lincoln,  14  Mass.  367. 
Humphrey  \ .  Kingman,  5  Met.  1G2,  1G5. 

In  reply  to  an  inquiry  by  the  House  of  Representatives,  as  to 
whether  one  who  had  been,  but  had  ceased  to  be,  a  pauper,  must 
have  ceased  to  be  such  for  any  definite  period  before  he  could 
exercise  the  right  of  suffrage,  it  was  said  by  this  court:  "  It  is 
no  more  required  that  the  voter  shall  have  ceased  to  be  a  pauper, 
or  under  guardianship,  a  year  or  six  months  before  the  election, 
than  that  he  shall  have  been  a  citizen,  or  of  age,  during  a  like 
period.  It  has  never  been  doubted  that  minors,  having  the  other 
requisite  qualifications,  become  qualified  to  vote  immediately  upon 
arriving  at  full  age.  And  by  uniform  usage,  recognized  and 
approved  in  an  opinion  given  to  the  Honorable  House  last  year,* 
persons  otherwise  qualified,  who  have  been  naturalized  at  any  time 
before  the  election,  have  been  deemed  entitled  to  vote.  The  nec- 
essary conclusion  appears  to  us  to  be,  that,  by  the  third  article  of 
the  amendment  to  the  Constitution  of  the  Commonwealth,  the 
disqualification  of  pauperism  or  guardianship,  like  that  of  alienage 
or  nonage,  is  not  required  to  have  ceased  to  exist  for  any  definite 
period  of  time,  in  order  to  entitle  a  man  actually  free  from  every 

*  The  reference  is  probably  to  the  opinion  given  in  1877,  and  reported  in  122 
Mass.  5&4. 
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such  disqualification,  and  duly  qualified  in  point  of  residence  and  of 
payment  of  taxes,  to  exercise  the  right  of  suffrage."  Opinion  of 
Justices,  124  Mass.  597. 

Nor,  if  such  a  law  were  general,  is  it  easy  to  see  how  it  could 
be  defended  upon  the  ground  that  it  was  a  reasonable  regulation 
for  the  purpose  simply  of  ascertaining  qualifications  and  deter- 
mining whether  an  applicant  actually  possessed  them.  Every 
system  of  registration  of  voters  contemplates  that  the  registration 
will  be  completed,  and  that  the  list  of  voters  will  be  prepared, 
before  voting  actually  commences.  No  system  would  be  just 
that  did  not  extend  the  time  of  registration  up  to  a  time  as 
near  that  of  actually  depositing  the  votes  as  would  be  consistent 
with  the  necessary  preparation  for  conducting  the  election  in  an 
orderly  manner  and  with  a  reasonable  scrutiny  of  the  correctness 
of  the  list.  While  cases  may  be  imagined  where  the  right  to  vote 
might  depend  on  a  somewhat  complicated  inquiry,  ordinarily  the 
facts  on  which  it  depends  are  simple  and  susceptible  of  rapid 
investigation.  Because  a  difficult  inquiry  is  possible,  to  provide 
that  all  citizens  proving  themselves  to  possess  the  requisite  qual- 
ifications as  voters  should  not  be  allowed  to  register  as  such  for 
thirty  days  thereafter,  and  thus  be  obliged  to  show  in  addition 
that  they  had  possessed  them  for  that  length  of  time,  might  be 
held  an  unreasonable  regulation  in  regard  to  the  exercise  of  the 
privilege  of  suffrage.  In  many  instances  the  right  to  vote  might 
itself  accrue,  as  by  expiration  of  time,  by  payment  of  taxes,  etc., 
within  the  thirty  days  which  precede  the  registration. 

But  serious  as  these  objections  would  be  to  the  constitutionality 
of  a  general  law  applicable  to  all  classes  of  citizens,  it  is  not 
necessary  now  to  consider  them,  as  the  section  of  the  statute  in 
question  presents  a  difficulty  even  more  serious.  It  undertakes  to 
prevent  a  single  class  of  citizens,  namely,  those  who  are  natural- 
ized, possessing  all  the  qualifications  established  by  the  Constitu- 
tion of  the  Commonwealth,  from  exercising  the  right  with  which 
the  Constitution  invests  them,  for  a  period  of  thirty  days,  by  for- 
bidding the  registrars  of  voters  to  register  them  during  that 
period.  All  citizens  must  stand  equal  before  the  law,  and  the 
statute,  assuming  them  to  be  citizens,  imposes  this  prohibition 
upon  them  as  citizens  of  a  specified  class.  A  statute  regulating 
the  exercise  of  the  right  of  suffrage,  or  the  ascertainment  of  the 
qualifications  of  voters,  must  not  only  be  reasonable  in  its  char- 
acter, but  uniform  and  impartial  in  its  application.  If  it  were 
possible  to  impose  a  period  of  probation  upon  all  qualified  citizens 
before  they  were  entitled  to  exercise  the  privilege,  it  certainly  is 
not  possible  under  the  Constitution  to  select  a  single  class  and 
impose  it  on  this  class  alone.    "  A  registry  act,"  says  Mr.  Mc- 
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Crary,  in  his  work  on  Elections,  section  8,  "  which  should  under- 
take to  require  a  longer  residence,  prior  to  the  time  of  voting, 
than  that  required  by  the  Constitution,  or  which  should  require 
the  payment  of  taxes  not  required  to  be  paid  by  constitutional 
provision,  or  which  should  impose  upon  a  particular  class  of  citi- 
zens conditions  and  requirements  not  required  of  all  others,  would 
be  void." 

It  was  suggested  at  the  argument,  that  the  section  of  the  statute 
here  in  question  might  be  upheld  as  a  reasonable  regulation  to 
protect  the  public  from  possible  fraud  in  obtaining  certificates  of 
naturalization,  and  that  the  delay  of  thirty  days  before  naturalized 
citizens  are  permitted  to  register  allows  this  investigation.  But 
the  board  of  registrars  is  not  competent  to  pass  upon  the  question 
whether  a  certificate  of  naturalization  was  erroneously  granted, 
nor  can  such  a  certificate  be  thus  attacked  before  them  col- 
laterally. The  only  question  upon  this  part  of  their  inquiry  into 
the  qualifications  of  the  applicant  is  whether  he  is  in  fact  the  per- 
son named  in  the  certificate  he  produces,  if  such  certificate  be 
itself  properly  authenticated.   It  is  a  question  of  identity  solely. 

No  argument  in  favor  of  the  constitutionality  of  the  section  can 
be  founded  upon  any  peculiarity  in  the  situation  of  naturalized 
citizens,  which  renders  an  inquiry  in  regard  to  their  qualifications 
dififerent  from  similar  inquiries  when  applied  to  all  other  citizens.  , 
The  regulation  which  it  assumes  to  make  is  partial,  and  calculated 
injuriously  to  restrain  and  impede,  in  the  exercise  of  its  rights, 
the  class  to  which  it  applies,  in  that  it  denies  to  this  class,  for  the 
period  of  thirty  days,  the  exercise  of  a  right  which  the  Constitu- 
tion has  conferred  upon  it.  There  is  no  warrant  for  this  within 
the  just  and  constitutional  limits  of  the  legislative  power,  which 
permits  reasonable  and  uniform  regulations  to  be  made  as  to  the 
time  and  mode  of  exercising  the  right  of  suffrage,  and  as  to  the 
ascertainment  of  the  qualifications  of  voters.  We  must  therefore 
pronounce  section  7  of  the  statute  of  1885,  chapter  345,  to  be 
unconstitutional. 

It  is  not  contended  by  the  defendants  that  the  action  cannot 
be  maintained  unless  the  statute  in  question  is  constitutional. 
See  Killiam  v.  ^Vard^  uhi  supra;  Lincoln  v.  Hapgood,  11  Mass. 
350,  353  ;  Blancliard  v.  Stearns,  ubi  supra;  Lamed  v.  Wheeler, 
140  Mass.  390. 

The  case  is  to  stand  for  trial,  and  the  entry  will  be  : 

Demurrer  overruled.* 

Chas.  Theo.  Hjjss'ei.'l,  Jr.,  for  the  jylaintiff, 
Charles  J.  McIntire  for  the  defendants. 

*  The  statute  in  question,  section  7  of  chapter  345  of  the  Acts  of  1885,  was  repealed 
by  the  Act  of  1887,  chapter  329. 
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COMMOXAVEALTH  V,  FrAXK  McGuRTY. 

Reported  in  145  Mass.  257. 

Suffolk,  Nov.  21,  22,  1887.    Present,  Morton,  C.  J.,  Field,  Charles 
Allen,  Holmes  and  Knowlton,  JJ. 

Indictment  —  Evidence.  At  the  trial  of  an  indictment  on  the  statute  of  18S4,  chap- 
ter 299,  section  43,  for  altering  a  ballot  cast  for  a  certain  officer  at  a  municipal  election 
of  a  city,  secondary  evidence  of  the  character  of  the  ballot,  which  has  been  destroyed 
by  the  city  clerk,  as  required  by  section  26,  is  admissible. 

Same.  At  the  trial  of  an  indictment  on  the  statute  of  1884,  chapter  299,  section  43, 
for  altering  a  ballot  cast  for  a  certain  officer  at  a  municipal  election  of  a  city,  if  the 
evidence  shows  that  the  ballot  came  from  the  ballot-box  which  was  actually  used  in 
the  election,  it  is  not  necessary  to  show  that  the  ballot  has  Ijeen  cancelled  by  a 
mechanical  device,  as  provided  m  section  10  of  the  statute. 

Same,  An  indictment  on  the  statute  of  1884,  chapter  299,  section  43,  for  altering  a 
ballot  cast  at  a  municipal  election  of  a  city  for  Nelson  S.  Wakefield  for  a  certain 
office,  by  "  drawing  lines  and  marks  across  the  words  and  name  Nelson  S.  Wake- 
field," is  sustained  by  proof  that  the  words  and  letters  "S.  Wakefield  "  only  were 
80  erased  by  the  defendant. 

Same.  A  ballot  cast,  at  a  municipal  election  of  a  city,  for  a  candidate  for  an  office, 
who  is  not  elected,  is  a  "  ballot  cast  for  any  officer,"  within  the  meaning  of  those 
words  in  the  statute  of  1884,  chapter  299,  section  43,  prescribing  a  penalty  for  the 
fraudulent  alteration  of  such  a  ballot. 

Same.  It  is  no  defence  to  an  indictment  on  the  statute  of  1884,  chapter  299,  section 
43,  for  altering  a  ballot  cast  for  a  certain  officer  at  a  municipal  election  of  a  city, 
that  the  fraud  was  discovered,  and  the  ballot  was  counted  and  returned  for  the  candi- 
date for  whom  it  was  intended  to  be  cast. 

Indictment  on  the  statute  of  1884,  chapter  299,  section  43,* 
alleging  that  the  defendant,  on  Dec.  14,  1886,  at  Boston,  at  the 
annual  municipal  election  of  said  city,  wilfully,  maliciously,  unlaw- 
fully, and  with  intent  to  cheat  and  defraud,  altered  a  ballot  then 
and  there  cast  for  a  certain  officer,  to  wit,  for  Nelson  S.  Wakefield 
for  alderman  of  said  city,  by  then  and  there,  with  a  certain  lead 
pencil,  ''drawing  lines  and  marks  across  the  words  and  name 
Nelson  S.  Wakefield."  Trial  in  the  superior  court,  before  Blodgett, 
J.,  who  allowed  a  bill  of  exceptions,  in  substance  as  follows  :  — 

The  government  called  as  a  witness  a  police  officer  named  Comee, 
who  testified  that  he  was  on  duty  on  Dec.  14,  1886,  at  precinct 
one  of  Ward  25,  Boston,  where  the  defendant  was  an  inspector ; 
and  that  the  defendant,  while  in  the  performance  of  his  duties  as 
such  inspector,  and  while  counting  ballots,  after  the  close  of  the 

*  '*  Whoever,  with  intent  to  cheat  or  defraud,  alters  any  ballot  cast  for  any  officer 
at  any  election  held  for  the  choice  of  public  officers  .  .  .  shall  be  punished,"  etc. 
(Re-enacted  Aots  of  1890,  chapter  423,  section  131.) 
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polls,  with  a  lead  pencil,  which  he  held  in  his  right  hand,  drew 
lines  and  marks  upon  a  certain  ballot,  over  and  across  a  certain 
letter  and  word  upon  said  ballot,  to  wit,  the  letter  and  word  "  S. 
"Wakefield  ;  "  and  further  testified  as  to  the  appearance  of  the  bal- 
lot after  said  alleged  alteration,  and  as  to  the  lines  and  marks  over 
and  upon  the  letter  and  word  "  S.  Wakefield." 

The  defendant  requested  the  judge  to  rule  that  the  witness  could 
not  testify  as  to  what  he  saw  the  defendant  then  do,  or  to  tlie 
marks  or  alterations  on,  or  to  the  appearance  of,  said  ballot  after 
the  alleged  alteration,  without  the  production  of  the  ballot.  The 
government  introduced  evidence,  which  was  not  controverted,  that 
all  the  ballots  cast  at  the  municipal  election  in  the  city  of  Boston, 
in  December,  1886,  were  destroyed  by  the  city  clerk,  in  January, 
1887,  as  required  by  the  statute  of  1884,  chapter  299,  section  26. 
The  judge  refused  to  rule  as  requested. 

The  government  introduced  other  evidence,  tending  to  show 
that,  during  the  day,  and  while  the  polls  were  open,  there  were  on 
duty  at  said  precinct  the  defendant,  as  an  inspector,  the  warden, 
named  Hibbard,  a  clerk  named  Woods,  and  another  inspector 
named  Harris ;  that  when  the  polls  were  closed,  the  ballots  were 
emptied  by  said  officers  out  of  the  ballot-box  on  to  a  table,  for 
counting  ;  and  that  the  defendant,  while  counting  a  pile  of  ballots, 
made  the  alteration  charged  in  the  indictment.  The  defendant 
requested  the  judge  to  rule  that  there  was  not  sufficient  evidence 
in  the  case  that  the  ballot  alleged  to  have  been  altered  was  "  cast," 
•within  the  intent  and  purpose  of  the  statute.  The  judge  refused 
so  to  rule. 

There  was  evidence  in  the  case  that  the  name  or  word  "  Nelson  " 
was  not  in  any  way  touched  or  altered  by  the  defendant,  but  that 

S.  Wakefield"  only  was  marked  over  and  altered  by  him.  The 
defendant  requested  the  judge  to  rule  that  there  was  a  variance 
between  the  proof  and  the  allegation  or  alteration  in  the  indict- 
ment.   This  request  was  refused. 

The  government  introduced  evidence,  which  was  uncontroverted, 
that  Nelson  S.  Wakefield  was  the  candidate  for  alderman  at  said 
election  from  the  eleventh  aldermanic  district  of  the  city  of  Boston, 
and  was  defeated  ;  and  there  was  no  other  evidence  in  the  case 
that  he  held  any  oflRce.  The  defendant  requested  the  judge  to 
rule  that,  on  all  the  evidence  in  the  case.  Nelson  S.  Wakefield  was 
not  an  "  oflScer,"  within  the  intent  and  purpose  of  the  statute. 
The  judge  refused  so  to  rule. 

It  appeared  in  evidence,  which  was  uncontroverted,  that  the 
warden,  Hibbard,  ordered  that  the  ballot  be,  and  it  was  accord- 
ingly, counted  and  returned  for  Nelson  S.  Wakefield.   The  defend- 
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ant  requested  the  judge  to  rule  that  the  defendant  had  committed 
no  crime,  within  the  intent  and  meaning  of  the  statute.  The 
judge  refused  so  to  rule. 

The  jury  returned  a  verdict  of  guilty  ;  and  the  defendant  alleged 
exceptions. 

F.  Burke,  for  defendant. 

A.  J,  Waterman,  Attorney-General,  for  the  Commonwealth. 

C.  Allen,  J.  .1.  It  was  impossible  to  produce  the  ballot  at 
the  trial,  because  it  had  been  destroyed  by  the  city  clerk,  as 
required  by  the  statute  of  1884,  chapter  299,  section  26.  It  is 
now  objected  that  such  destruction  must  be  deemed  to  have  been 
the  act  of  the  prosecutor,  namely,  the  government,  and  that  there- 
fore the  government  could  not  properly  be  allowed  to  introduce 
secondary  evidence  of  what  the  ballot  was.  But  the  destruction 
of  ballots,  under  this  general  provision  of  law,  cannot  be  deemed 
a  wrongful  or  negligent  destruction  of  a  document,  or  one  which 
involves  any  fault  upon  the  part  of  the  government  or  its  agents  ; 
and  the  case  does  not  fall  within  the  doctrine,  which  has  some- 
times been  declared  or  implied,  that  a  document  which  has  been 
destroyed  through  the  fault  of  the  prosecutor  cannot  be  proved  by 
secondary  evidence.  See  3  Greenl.  Ev.,  section  107;  Common- 
wealth V.  Snell,  3  Mass.  82  ;  Joannes  v.  Bennet,  5  Allen,  169. 

2.  It  was  not  necessary  to  show  that  the  ballot  had  been 
cancelled  by  a  mechanical  device,  as  provided  in  section  10  of  the 
statute.  Such  cancellation  is  not  essential  to  insure  the  counting 
of  a  ballot,  since  section  12  makes  provision  for  the  case  where  a 
ballot-box  containing  such  mechanical  device  cannot  be  furnished. 
Besides,  the  evidence  showing  that  the  ballot  came  from  the  ballot- 
box  which  was  actually  used  in  the  election  would  warrant  the  in- 
ference that  it  had  been  duly  cast  within  the  meaning  of  section  43. 

3.  The  alteration  was  sufficient  to  sustain  the  indictment.  If 
the  ballot  had  been  originally  cast,  with  the  erasure  shown,  it 
could  not  properly  have  been  counted  as  a  ballot  for  Mr.  Wakefield. 
The  erasure  was  sufficient  to  **  alter"  the  ballot,  so  that  the 
voter's  intention  would  have  been  defeated  if  the  fraud  had  not 
been  observed  or  discovered.  The  name  upon  the  ballot  is  to  be 
taken  as  a  whole.  If  the  lines  and  marks  drawn  across  it  were 
sufficient  to  show  an  apparent  intention  upon  the  part  of  the  voter 
to  erase  the  name,  so  that  the  ballot  would  not  be  counted  as  a 
vote  for  Mr.  Wakefield,  that  is  sufficient  to  support  the  charge  of 
altering  the  ballot  by  drawing  lines  and  marks  across  the  words 
and  name     Nelson  S.  Wakefield." 

4.  The  objection  that  the  vote  for  Mr.  Wakefield  was  not  a 
ballot  cast  for  any  officer,"  because  he  was  merely  a  candidate 
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for  office,  and  was  not  elected,  cannot  prevail.  The  statute 
merely  uses  a  short  form  of  expression,  and  the  meaning  is  not 
open  to  doubt ;  otherwise  the  statute  would  only  apply  to  existing 
officers  who  might  be  candidates  for  re-election.  The  phraseology 
of  "voting  for  any  officers  to  be  then  chosen"  is  common  and 
familiar  in  the  legislation  of  this  Commonwealth.  Public  Statutes, 
chapter  7,  section  55.  General  Statutes,  chapter  7,  section  28. 
See  also  statute  1884,  chapter  299,  section  41. 

5.  The  fact  that  the  fraud  of  the  defendant  did  not  succeed, 
and  that,  by  direction  of  the  election  officer,  the  ballot  was  counted 
and  returned  for  Mr.  Wakefield,  cannot  avail  the  defendant  in 
defence  of  the  indictment.  The  ballot  was  altered  with  intent  to 
cheat  and  defraud,  although  the  fraud  was  discovered  at  once. 

Exceptions  overruled. 
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Joseph  Eidgway  v.  City  of  Haverhill. 

Reported  in  152  Mass.  530. 

Essex,  Nov.  7,  1890  — Nov.  28,  1890.    Present,  Field,  C.  J.,  Devexs,  W. 
Allen,  Holmes  and  Morton,  J  J. 

Compensation  of  City  Clerk.  The  clerk  of  a  city  voting  precinct,  required  hj 
statute  to  attend  the  meeting  of  such  clerks  within  a  representative  district  on  the 
tenth  day  following  the  election  and  to  make  a  record  of  the  returns  of  votes,  is 
entitled,  under  a  vote  of  the  city  council  fixing  the  compensation  of  such  clerks  at  a 
certain  sum  per  day  "for  actual  services,"  to  one  day's  pay  for  attending  the  meet- 
ing, but  not  to  another  day's  pay  for  making  the  record. 

Contract  to  recover  twenty-five  dollars  for  personal  services  as 
clerk  of  a  voting  precinct  in  the  defendant  city.  The  case  was 
submitted  to  the  Superior  Court,  and,  after  judgment  for  the  de- 
fendant, to  this  court,  on  appeal,  on  agreed  facts,  which  appear  in 
the  opinion. 

N.  C.  Bartlett^  for  the  plaintiff. 

B.  B.  Jones,  for  the  defendant. 

Field,  C.  J.  Pursuant  to  the  statute  of  1884,  chapter  299,  sec- 
tion 8,  the  city  council  of  the  city  of  Haverhill,  in  the  year  1886, 
established  the  salaries  of  precinct  officers  for  the  next  municipal 
year  as  follows  :  "  Wardens,  precinct  clerks,  and  inspectors,  for 
actual  service  per  day,  each  $5.00  ;  "  and  in  the  year  1887  the  city 
council  established  the  salaries  for  the  next  municipal  year  as 
follows:  Precinct  clerks,  for  actual  services  per  day,  each 
$7.50."  The  plaintiff  was  clerk  of  a  voting  precinct  in  the  city  for 
the  years  1887  and  1888,  and  he  performed  services  as  such  clerk. 
Apparently  he  has  been  paid  for  his  services  on  election  days,  and 
he  sues  to  recover  pay  in  each  year  for  one  day's  services  in  "  attend- 
ing convention  of  clerks  to  ascertain  result  of  vote  for  representa- 
tive "  to  the  General  Court,  and  for  one  other  day's  services  in 
"  writing  record  of  said  convention."  See  Pub.  Sts.  c.  8,  §§  9-12, 
22;  St.  1884,  c.  299,  §  8;  St.  1886,  c.  262,  §§  5,  6.  The  time 
consumed  in  attending  the  convention  was  one  hour,  with  a  mile 
of  travel  additional  to  and  from  the  place  of  meeting,  and  the 
writing  of  the  record  filled  up  another  hour. 

The  plaintiff,  by  virtue  of  his  ofiice,  was  required  to  attend  the 
meeting  of  the  clerks  of  cities,  towns,  and  wards,  which  make  up 
a  representative  district,  and  this  meeting  was  fixed  by  statute  for 
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the  tenth  day  following  the  election  of  representative  ;  and  for 
attending  this  meeting  we  think  that  the  plaintiff  is  entitled,  on  the 
facts  stated,  to  one  day's  pay  in  each  year.  The  record  he  could 
have  made  at  any  time  after  the  meeting,  and  within  four  days  of 
it ;  and  it  appears  in  this  case  that  he  could  have  made  the 
record  in  each  year  on  the  day  of  the  meeting,  and  the  making 
of  the  record  is  rather  an  incident  of  the  meeting  than  a  separate 
and  independent  duty  ;  for  doing  this  we  think  that,  on  the  facts 
stated,  the  plaintiff  is  not  entitled  to  any  pay.  The  result  is  that 
the  judgment  of  the  Superior  Court  is  reversed,  and  judgment 
must  be  entered  for  the  plaintiff  for  $12.50. 

jSo  ordered. 
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IcHABOD  N.  Luce  v.  Board  of  Examiners  of  Dukes 

County. 

Reported  in  153  Mass.  108. 

Dukes  County,  Oct.  29,  1890  — Jan.  12,  1891.    Present,  Field,  C.  J., 
W.  Allen,  C.  Allen,  and  Knowlton,  JJ. 

Return  of  Votes.  When  invalid.  The  board  of  examiners  of  election  returns 
ordered  a  town  clerk,  under  the  statute  of  1885,  chapter  229,  section  1,  to  transmit  a 
new  return  of  the  votes  cast  in  the  town  for  a  county  commissioner  in  place  of  the 
return  first  made  by  him,  which  did  not  show  where  or  when  the  election  was  held, 
or  that  the  record  was  of  a  meeting  of  the  inhabitants  of  the  town,  unless  inferrible 
from  the  facts  that  it  purported  to  be  certified  by  persons  descril^ed  as  '*  selectmen 
of  the  towTi,"  naming  it,  and  was  attested  by  a  person  descril^ed  as  "  clerk  of  said 
town."  The  new  return,  besides  having  the  defects  of  the  first  return,  was  not  certi- 
fied by  any  persons  purporting  to  be  selectmen,  and  the  name  of  the  town  nowhere 
appeared  in  it.  A  petition  for  a  writ  of  mandamus  was  filed  to  compel  the  lioard  to 
receive  the  returns  and  count  the  votes  with  those  returned  from  the  other  towns  in 
the  county,  and  to  declare  the  election  of  the  petitioner  as  county  commissioner,  and 
to  notify  him  thereof.  Held,  that  the  board  was  not  bound  to  receive  or  treat  either 
return  as  valid ;  and  that  the  petition  was  properly  dismissed. 

Mandamus.  It  seems  that  mandamus  will  lie  to  enforce  the  right  of  a  person 
elected  county  commissioner  to  act  as  such,  and  to  prevent  an  intruder  fi-om  per- 
forming the  duties  of  the  office. 

Petition  for  a  writ  of  mandamus  to  compel  the  respondents  to 
count  for  the  petitioner  certain  ballots  cast  for  county  commis- 
sioner, and  to  notify  him  of  his  election,  in  place  of  one  Henry 
Ripley,  declared  by  the  respondents  to  be  elected  to  the  office. 
Hearing  before  C.  Allen,  J.,  who  dismissed  the  petition,  and 
reported  the  case  for  the  consideration  of  the  full  .court.  The 
facts  appear  in  the  opinion. 

E.  J.  Haclley,  for  the  petitioner. 

H.  M.  Knowlton,  for  the  respondents. 

Field,  C.  J.  If  the  facts  in  this  case  are  as  for  the  purpose  of 
the  case  they  have  been  conceded  to  be,  it  seems  that  the  petitioner 
was  duly  elected  county  commissioner  for  Dukes  County,  and  that 
Henry  Ripley  was  not  elected.  But  in  this  petition  for  mandamus 
the  right  of  the  petitioner  to  the  office  caunot  be  tried.  The 
object  of  the  petition  is  to  compel  the  board  of  examiners  to 
receive  the  returned  copy  of  the  votes  cast  for  county  commissioner 
in  the  town  of  Tisbury,  at  the  election  held  on  Nov.  5,  1889  ; 
to  count  the  votes  thus  returned  with  the  votes  returned  from  the 
other  towns  of  the  county  ;  to  declare  the  petitioner  elected  to  the 
office  of  county  commissioner,  and  to  notify  him  of  his  election. 
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Pub.  Sts.,  c.  7,  §§  26,  40,  48  ;  c.  23,  §  31  ;  St.  1885,  c.  229.  The 
duties  of  this  board  are  defined  in  Clark  v.  Board  of  Examiners, 
126  Mass.  282,  and  in  Luce  v.  Mayheio,  13  Gray,  83.  The 
members  of  the  board  are  ministerial  officers,  not  authorized  to 
hear  witnesses,  or  to  weigh  evidence.  "If  one  result  appears 
upon  the  returns,  and  another  is  the  real  truth  of  the  case,  they 
can  only  act  upon  the  former."  Luce  v.  Mayhew,  13  Gray,  85. 
By  the  copy  of  the  record  first  returned  to  the  clerk  of  the  courts 
by  the  clerk  of  the  town  of  Tisbury,  it  does  not  appear  where  the 
election  therein  described  was  held,  or  in  what  year  it  was  held, 
nor  does  the  return  appear  to  be  a  copy  of  the  record  of  a  meeting 
of  the  inhabitants  of  the  town  of  Tisbury,  except  as  this  may  be 
inferred  from  the  fact  that  the  record  purports  to  be  signed  by 
three  persons,  who  are  described  as  "selectmen  of  the  town  of 
Tisbury,"  and  to  be  attested  by  William  S.  Swift,  who  is  described 
as  '*  clerk  of  said  town." 

This  return  was  duly  presented  to  the  board  of  examiners  by 
the  clerk  of  the  courts,  and  they,  finding  it  incomplete,  in  pur- 
suance of  the  statute  of  1885,  chapter  229,  ordered  the  clerk  of  the 
town  of  Tisbury  to  make  and  transmit  a  new  copy  of  the  record  of 
the  votes  of  the  town  for  county  commissioner.  The  new  return 
made  by  the  clerk  has  all  the  defects  found  in  the  first  return,  and 
was  not  certified  by  any  persons  purporting  to  be  selectmen.  It 
was  attested  by  William  S.  Swift,  who  is  described  as  "  clerk  of 
said  town,"  but  the  name  "  Tisbury  "  nowhere  appears  in  it,  and 
it  is  impossible  to  ascertain  from  an  examination  of  it  in  what 
town  the  election  was  held  and  the  votes  were  cast.  In  neither  of 
these  returns  was  there,  we  think,  a  substantial  compliance  with 
the  requirements  of  the  statute  by  the  clerk  of  the  town  of  Tisbury, 
and  we  are  of  opinion  that  the  board  of  examiners  was  not  bound 
to  receive  either  of  these  returns  and  treat  it  as  a  valid  return. 
ClarlcY.  Board  of  Examiners,  126  Mass.  282;  Luce  v.  Mayhew, 
13  Gray,  83.  . 

Whether  the  board  might  not  have  continued  to  order  "  a  new 
copy  of  the  votes  "  to  be  made  and  transmitted  by  the  clerk  of  the 
town,  until  a  copy  was  received  which  showed  a  compliance 
with  the  statute,  is  a  question  not  argued.  The  board  had  no 
authority  to  compel  the  clerk  to  make  new  returns,  and  this 
petition  was  not  brought  for  this  purpose.  Whether  the  petitioner 
can  proceed  by  mandamus  against  the  clerk  of  the  town  of  Tisbury 
to  compel  him  to  make  a  proper  return  to  the  clerk  of  the  courts, 
and  then  by  successive  writs  of  mandamus  compel  the  clerk  of  the 
courts  to  present  this  return  to  the  board  of  examiners,  and  the 
board  to  receive  and  examine  it  with  the  others,  and  to  declare  the 
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petitioner  elected  county  commissioner,  and  to  notify  him  of  his 
election,  if  these  persons  refuse  to  perform  their  lawful  duty,  need 
not  now  be  considered.  Undoubtedly,  it  is  true  that  the  title  of 
Henry  Ripley  to  the  oflSce  may  be  tried  at  any  time  before  the 
term  of  office  expires,  on  an  information  in  the  nature  of  quo 
warranto,  and  that  after  he  has  been  ousted  from  the  office  the 
remaining  county  commissioners  may  be  compelled  by  mandamus 
to  recognize  the  petitioner  as  a  county  commissioner,  if  he  has 
received  what  is  equivalent  to  a  certificate  of  election.  But  it  is 
plain  that  a  contested  election  ought  to  be  determined  as  soon  as 
possible,  and  that,  if  all  these  proceedings  are  necessary,  the 
delay  and  expense  may  be  such  as  to  amount  almost  to  a  denial 
of  any  adequate  remedy.  The  petitioner  apparently  has  pro- 
ceeded on  the  theory  that  it  is  necessary  that  he  should  be  declared 
elected  by  the  board  of  examiners,  and  notified  by  it  of  his  elec- 
tion, before  he  can  be  admitted  to  perform  the  duties  of  his  office. 
We  think  that  this  is  erroneous. 

In  any  body  of  public  officers,  which  finally  determines  the 
election  of  its  own  members,  the  vote  of  the  body  declaring  a  per- 
son elected  is  conclusive  evidence  of  his  title  to  the  office,  although 
some  other  person  may  have  received  the  certificate  of  election 
from  a  body  authorized  in  the  first  instance  to  determine  the  result 
of  the  election.  When  the  title  to  an  office  can  be  tried  on  quo  war- 
ranto, a  judgment  of  ouster  is  conclusive  evidence  that  the  defend- 
ant does  not  lawfully  hold  the  office,  although  he  may  have  duly 
received  the  certificate  of  election.  Under  our  practice,  when 
there  is  a  contest  concerning  the  election  of  a  member  of  a  board 
composed  of  more  than  one  person,  mandamus  has  been  used  to 
compel  the  members  of  the  board  to  admit  the  petitioner  if  he  is 
found  by  the  court  to  have  been  elected  a  member,  and  also  to  com- 
pel the  person  who,  instead  of  the  petitioner,  has  intruded  himself 
into  the  office,  to  refrain  from  performing  the  duties  of  the  office. 
The  use  of  the  writ  of  mandamus  to  try  the  title  to  an  office, 
and  to  put  one  person  out  of  and  another  person  into  an  office,  is 
undoubtedly  unusual,  and  opposed  to  the  weight  of  authority  in 
other  jurisdictions.  But  the  nature  of  the  proceedings  in  manda- 
mus under  our  statutes  seems  well  adapted  to  accomplish  these 
results  in  a  case  like  the  present.  The  title  of  the  incumbent  to 
the  office  is  involved  in  the  determination  of  the  title  of  the  peti- 
tioner ;  the  hearing  on  the  application  for  the  writ  may  be  had 
upon  the  petition,  the  court  may  summon  in  *'  any  person  having 
or  claiming  a  right  or  interest  in  the  subject  matter,"  and  if  an 
alternative  writ  is  issued  the  petitioner  may  traverse  *'  any  material 
facts  contained  in"  the  return.    Pub.  Sts.  c.  186,  §§  13-16. 
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The  reported  cases  in  which  this  remedy  appears  to  have  been 
used  relate  to  the  election  of  a  town  officer  who  was  but  one  of  a 
board.  Putnam  v.  Lanfjley^  133  Mass.  204  ;  Conlin  v.  AldrirJi^ 
98  Mass.  557.  In  each  of  these  cases,  as  we  infer  from  the  pub- 
lished report,  the  office  claimed  by  the  petitioner  was  claimed  by 
another  person,  who  had  intruded  himself  into  the  office,  and  was 
performing  its  duties  with  the  assent  of  the  other  members  of  the 
board.  This  question  of  remedy  was  considered  in  Strong,  peti- 
tioner^ 20  Pick.  484,  496,  and  the  court  expressed  the  opinion 
that  mandamus  would  lie  to  place  one  in  an  office  which  was 
actually  filled  by  another,  although  the  incumbent  had  not  been  re- 
moved by  a  quo  warranto.  This  opinion,  however,  was  not  necessary 
to  the  decision.  That  case  was  like  the  present,  except  that  there 
the  court  held  that,  on  the  face  of  the  returns  before  the  board  of 
examiners,  the  petitioner  was  entitled  to  a  certificate  of  his  election, 
and  the  writ  of  mandamus  was  issued.  It  certainly  desen'es  con- 
sideration, in  any  future  proceedings  by  the  petitioner,  whether  the 
grounds  on  which  it  was  held  in  Putnam  v.  Langley,  and  Conlin  v. 
Aldrich,  that  mandamus  was  a  proper  remedy,  are  not  equally 
applicable  to  the  present  case,  whereby  in  one  suit  the  whole  con- 
troversy can  be  speedily  decided  upon  its  merits.  See  2  Dillon, 
Mun.  Corp.  (4th  ed.),  sections  845,  846.  The  present  petition 
must  be  dismissed.  ordered. 
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OPINION  OF  THE  JUSTICES  TO  THE  SENATE  AND  HOUSE  OF 
REPRESENTATIVES. 

Reported  in  157  Mass.  595. 

Enumeration  of  Voters.  Ward  Lines.  Under  the  twenty-first  and  twenty-second 
amendments  to  the  Constitution  of  the  Commonwealth  there  must  be  an  enumera- 
tion of  the  legal  voters  residing  in  eveiy  ward  of  a  city  which  is  to  constitute  in  the 
next  apportionment  the  whole  or  a  part  of  any  representative  or  senatorial  district. 
Such  wards  must  be  in  existence  on  the  first  day  of  May  of  the  year  in  which  the 
census  is  taken,  and  this  is  the  only  requirement  concerning  the  wards  in  which 
a  census  of  the  legal  voters  is  to  be  taken.  The  new  wards,  if  any,  which  may  be 
created  in  pursuance  of  the  statute  of  1888,  chapter  437,  section  1,  are  the  wards  in- 
tended  to  be  used  in  making  the  next  apportionment  of  senators  and  representatives. 

Apportionment  of  Senators  and  Representatives.  When  to  be  made.  The  twenty- 
first  and  twenty-second  amendments  to  the  Constitution  of  the  Commonwealth 
require  the  apportionment  of  representatives  and  senators  to  be  made  by  the  Legis- 
lature at  its  first  session  after  the  return  of  the  enumeration  provided  for  in  said 
articles ;  and  until  the  new  apportionment  is  made,  the  old  apportionment  must 
be  followed  in  the  election  of  senators  and  representatives. 

Existing  Ward  Lines  to  he  folloiced.  The  twenty-first  and  twenty-second  amend- 
ments to  the  Constitution  of  the  Commonwealth  must  be  construed  with  reference 
to  the  facts  existing  at  the  time  when  they  were  adopted,  and  the  provisions  con- 
cerning wards  must  be  held  to  apply  to  wards  if  they  exist,  and  not  to  require  that 
every  city  should  be  divided  into  wards.  The  number  of  legal  voters  in  a  city  may 
be  such  as  to  make  it  necessary  that  it  be  divided  into  wards  in  order  properly  to 
constitute  the  representative  or  senatorial  districts,  or  the  number  may  be  sufficient 
to  constitute  only  a  single  representative  district  or  a  part  of  one. 

On  April  5,  1893,  the  following  order  was  adopted  by  the  House 
of  Representatives,  and  on  April  10,  1893,  by  the  Senate,  and  was 
transmitted  on  April  22,  1893,  to  the  Justices  of  the  Supreme 
Judicial  Court,  who,  on  April  28,  1893,  returned  the  answer  which 
is  subjoined  :  — 

Whereas,  by  resolves  dated  May  21,  1886,  the  Legislature 
obtained  the  opinion  of  the  Justices  of  the  Supreme  Judicial  Court 
of  the  Commonwealth  upon  the  proper  construction  of  the  Consti- 
tution, especially  in  regard  td  the  meaning  and  effect  of  the  words 
"  ward  of  a  city  ;  "  and 

Whereas,  such  opinion  reversed  the  action  of  the  Commonwealth 
as  taken  in  1865  and  1875,  and  compelled  the  decennial  apportion- 
ment in  1885  of  senators  and  representatives  to  be  made  according 
to  the  lines  of  the  wards  of  cities  as  they  existed  on  May  1,  1885, 
instead  of  the  lines  of  new  wards  made  after  the  talving  of  the 
decennial  State  census  ;  and 

Whereas,  the  Legislature  by  suitable  enactments,  and  more 
especially  by  chapter  437  of  the  Acts  of  1888,  has  undertaken  to 
provide  that  the  various  cities  of  the  Commonwealth,  may,  between 
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February  10  and  May  1  in  the  year  1895,  make  a  new  division  of 
theii'  respective  territories  into  wards,  but,  of  course,  not  by  any 
reference  to  the  decennial  State  census  which  will  be  taken  on  the 
first  day  of  May,  1895  ;  and 

Whereas,  on  the  first  day  of  May,  1895,  there  will  be  in  every 
city  the  wards  which  have  been  in  existence  since  1885,  which 
wards  will  be  recognized  at  the  State  election  in  November,  1895, 
and  at  any  special  State  election  until  November,  189G  ;  and 

Whereas,  the  above  cited  opinion  of  the  Supreme  Judicial  Court 
has  set  forth  that,  under  the  laws  in  force  in  1886  (and  which  have 
since  been  repealed),  there  was  '  one  system  of  wards  for  the  pur- 
pose of  electing  councillors,  senators,  and  representatives,  and  a 
different  system  of  wards  for  all  other  purposes  ; '  but  the  said 
court  has  not  decided  whether  there  can  be,  at  the  same  time,  two 
distinct  systems  of  wards  for  the  purpose  of  electing  councillors, 
senators,  and  representatives  ; 

Therefore,  it  is  ordered  by  the  General  Court,  in  each  branch 
thereof,  that  the  opinion  of  the  Justices  of  the  Supreme  Judicial 
Court  be  required  upon  the  following  important  questions  of 
law  :  — 

First.  In  case  any  city,  in  accordance  with  the  terms  of  any 
statute  upon  the  subject,  shall  have  undertaken  to  make  a  new 
division  of  its  territory  into  wards,  in  the  State  decennial  census 
of  1895,  to  be  taken  and  returned  into  the  office  of  the  Secretary 
of  the  Commonwealth,  shall  the  enumeration  of  legal  voters  resid- 
ing in  each  ward  of  such  city  be  made  according  to  such  new 
division,  or  according  to  the  ward  lines  which  have  been  the  indi- 
visible parts  of  councillor,  senatorial,  and  representative  districts 
since  1885,  and  which  will  continue  until  the  State  elections  in 
November,  1896? 

Second.  Under  the  terms  of  the  Constitution,  the  census  is  to 
be  taken  in  1895,  and  a  new  apportionment  of  senators  and 
representatives  is  to  be  made  by  the  General  Court  at  its  first 
session  thereafter,  viz.,  in  1896.  But  by  Article  XXI.  and  XXII. 
of  the  Amendments  to  the  Constitution,  the  enumeration  aforesaid 
shall  determine  the  apportionment  of  representatives  and  senators 
*'  for  the  periods  between  the  taking  of  the  census."  What  pro- 
vision is  made  for  the  apportionment  and  election  of  members  in 
the  year  following  the  census  and  before  the  new  apportionment? 

Third.  Does  the  requirement  that  the  decennial  enumeration 
of  legal  voters  shall  specify  the  number  residing  in  each  ward  in 
a  city  establish  a  constitutional  provision  that  cities  must  always 
contain  wards?  If  so,  is  there  any  definition  establishing  what 
constitutes  a  ward  ? 
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To  the  Honorable  the  Seiiate  and  the  House  of  Bepresenialives  of  the 
Commonwealth  of  Massachusetts. 

We  received  on  the  22d  instant  your  order  adopted  in  concur- 
rence, a  copy  of  which  is  annexed,  and  we  respectfully  submit 
the  following  opinion  :  — 

First.  Article  XXI.  and  Article  XXII.  of  the  amendments  to 
the  Constitution  both  provide  as  follows  :  ''In  the  census  afore- 
said, a  special  enumeration  shall  be  made  of  the  legal  voters  ;  and 
in  each  city  said  enumeration  shall  specify  the  number  of  such 
legal  voters  aforesaid,  residing  in  each  ward  of  such  city.  The 
enumeration  aforesaid  shall  determine  the  apportionment  of 
representatives  [or  senators]  for  the  periods  between  the  taking 
of  the  census."  There  must  therefore  be  an  enumeration  of  the 
legal  voters  residing  in  every  ward  of  a  city  which  is  to  constitute 
in  the  next  apportionment  the  whole  or  a  part  of  any  representa- 
tive or  senatorial  district.  Such  wards  must  be  wards  in  existence 
on  the  first  day  of  May  of  the  year  in  which  the  census  is  taken, 
and  this  is  the  only  requirement  of  these  Articles  concerning  the 
wards  in  which  a  census  of  the  legal  voters  is  to  be  taken.  The 
Legislature,  if  it  sees  fit,  can  also  provide  for  the  enumeration  of 
the  legal  voters  residing  in  any  other  defined  districts  or  parts  of 
a  city,  but  these  Articles  of  the  Constitution  do  not  require  this  to 
be  done.  Under  St.  1888,  c.  438,  the  new  wards,  if  any,  which 
may  be  created  in  pursuance  of  the  first  section,  are  undoubtedly 
the  wards  intended  to  be  used  in  making  the  next  apportionment 
of  senators  and  representatives. 

Second.  Until  the  new  apportionment  is  made,  the  old  appor- 
tionment must  be  followed  in  the  election  of  senators  and 
representatives.  These  Articles  of  the  Constitution  require  the 
apportionment  to  be  made  by  the  Legislature  at  its  first  session 
after  the  return  of  the  enumeration.  In  the  year  1895  a  census 
must  be  taken  on  the  first  day  of  May,  which  is  to  be  returned 
into  the  office  of  the  Secretary  of  the  Commonwealth  on  or  before 
the  last  day  of  June.  If  there  is  a  session  of  the  Legislature 
begun  and  held  in  the  year  1895,  after  the  return  of  this  enumera- 
tion, it  is  its  duty  to  make  the  apportionment,  and  the  apportion- 
ment may  possibly  be  completed  before  the  annual  election  in 
November  of  that  year.  If  this  happens,  then  this  election  must 
be  held  under  the  new  apportionment.  If  there  is  no  such  session, 
then  the  Legislature  at  its  session  to  be  begun  on  the  first  "Wednes- 
day of  January,  1896,  must  make  the  apportionment.  The 
Legislature  is  to  divide  the  Commonwealth  "  into  forty  districts  of 
adjacent  territory,"  each  of  which  shall  elect  one  senator;  and 
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"no  town  or  ward  of  a  city  shall  be  divided  therefor."  The 
Legislature  is  also  to  apportion  to  the  several  counties  of  the 
Commonwealth  the  representatives  to  which  each  county  is  entitled. 
The  mayor  and  aldermen  of  the  city  of  Boston  and  the  county 
commissioners  of  other  counties  than  Suffolk,  unless  special  com- 
missioners are  elected  for  the  purpose,  *'  shall,  on  the  first  Tuesday 
of  August  next  after  each  assignment  of  representatives  to  each 
county,  assemble  at  a  shire  town  of  their  respective  counties  and 
proceed  "  to  divide  each  county  into  representative  districts  of 
contiguous  territory;  "  and  such  districts  shall  be  so  formed  that 
no  town  or  ward  of  a  city  shall  be  divided  therefor,  nor  shall  any 
district  be  made  which  shall  be  entitled  to  elect  more  than  three 
representatives."  A  description  of  these  districts  "  shall  be 
returned  by  the  board  to  the  Secretary  of  the  Commonwealth,  the 
county  treasurer  of  each  county,  and  to  the  clerk  of  every  town 
in  each  district,  to  be  filed  and  kept  in  their  respective  offices." 

Unless,  then,  the  new  apportionment  is  complete  before  the  annual 
election  of  the  year  1895  is  held,  it  must  necessarily  be  held  under 
the  old  apportionment.  We  do  not  feel  called  upon  to  consider 
whether  it  may  not  be  possible  that  an  apportionment  may  be 
considered  as  complete  for  the  purpose  of  electing  senators,  and 
yet  remain  incomplete  for  the  purpose  of  electing  representatives, 
because  the  condition  of  things  which  might  occasion  such  an 
inquiry  is  not  likely  to  arise.  The  clause  that  "  The  enumeration 
aforesaid  shall  determine  the  apportionment  of  representatives  [or 
senators]  for  the  periods  between  the  taking  of  the  census,"  must 
mean  that  the  apportionment  is  to  be  made  upon  the  enumeration, 
and  that  the  apportionment,  after  it  is  made,  must  determine  the 
representative  and  senatorial  districts  and  the  number  of  repre- 
sentatives appropriate  to  each  representative  district  until  a  new 
enumeration  and  an  apportionment  have  been  made.  The  enu- 
meration and  the  apportionment  are  parts  of  one  proceeding  for 
distributing  among  the  cities  and  towns  of.  the  Commonwealth 
in  just  proportion,  every  ten  years,  the  senators  and  representa- 
tives to  be  elected  during  that  period. 

Third.  These  Amendments  to  the  Constitution  were  not  passed 
to  regulate  the  municipal  organization  of  cities.  The  Constitu- 
tion as  originally  framed  made  no  provision  for  cities.  Article  II. 
of  the  amendments  first  authorized  the  General  Court  to  erect 
and  constitute  municipal  or  city  governments,"  etc.,  and  "  to  pre- 
scribe the  manner  of  calling  and  holding  public  meetings  of  the 
inhabitants,  in  wards  or  otherwise,  for  the  election  of  officers 
under  the  Constitution,  and  the  manner  of  returning  the  votes  given 
at  such  meetings."    When  Articles  XXI.  and  XXII.  were  adopted, 
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every  city  charter  which  had  been  granted  contained  provisions  for 
dividing  the  city  into  wards,  and  we  believe  that  up  to  the  present 
time  all  city  charters  which  have  been  granted  contain  similar 
provisions,  and  we  are  not  aware  of  any  intention  on  the  part  of 
the  Legislature  to  create  cities  without  wards.  These  articles  must 
be  construed  with  reference  to  the  facts  existing  at  the  time  when 
they  were  adopted,  and  the  provisions  concerning  wards  must  be 
held  to  apply  to  wards  if  they  exist,  not  to  require  that  every  city 
should  be  divided  into  wards.  The  number  of  legal  voters  in  a 
city  may  be  such  as  to  make  it  necessary  that  it  be  divided  into 
wards  in  order  properly  to  constitute  the  representative  or  sena- 
torial districts,  or  the  number  may  be  sufficient  to  constitute  only 
a  single  representative  district  or  a  part  of  one.  The  town  of 
Brookline,  for  example,  had  in  the  year  1890  sufficient  population 
to  become  a  city.  It  at  present  constitutes  one  representative  dis- 
trict, entitled  to  one  representative,  and  it  is  a  part  of  a  senatorial 
district.  If  it  should  be  made  a  city,  and  retain  the  same  popula- 
tion as  it  had  in  the  year  1890,  there  is  nothing  in  Articles  XXI. 
and  XXII.  which  requires  that  it  should  be  divided  into  wards. 

WALBRIDGE  A.  FIELD. 

CHARLES  ALLEN. 

OLIVER  WENDELL  HOLMES,  Jr. 

MARCUS  P.  KNOWLTON. 

JAMES  M.  MORTON. 

JOHN  LOTHROP. 

JAMES  M.  BARKER. 

April  28,  1893. 
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Commonwealth  v.  Michael  J.  Ryan. 

Reported  in  157  Mass.  403. 

Worcester,  Oct.  6,  1892— Nov.  25,  1892.    Present,  Field,  C.  J.,  Holmes, 
Knowlton,  Morton  and  Lathrop. 

Ballot  if  preserved  may  he  Evidence  to  show  Fraudulent  Alteration.  At  the  trial 
of  an  indictment  on  the  St.  of  1890,  c.  423,  §  131,  for  altering  a  l>allot  cast  at  an 
annual  State  election,  the  ballot,  which  has  not  been  destroyed  by  the  town  clerk 
pursuant  to  ^  101,  but  has  been  preserved  and  produced,  with  the  other  ballots  of 
the  precinct,  under  an  order  of  the  Superior  Court,  before  the  grand  jury  which 
found  the  indictment,  is  admissible  in  evidence. 

Field,  C.  J.  This  is  an  indictment  under  St.  of  1890,  c.  423, 
§  131,  charging  the  defendant  with  altering  a  ballot  cast  for  the 
office  of  governor  at  the  election  held  in  November  of  the  year 
1891.  The  ballot  was  admitted  in  evidence  against  the  objection 
of  the  defendant.  The  ballots  of  the  precinct  where  this  particular 
ballot  was  cast  had  not  been  destroyed  pursuant  to  §  101  of  this 
chapter,  the  town  clerk  having  been  required  by  a  justice  of  the 
Superior  Court  to  produce  them  before  the  grand  jury  which  found 
the  indictment.  Section  101,  c.  423,  St.  of  1890,  was  originally 
enacted  in  St.  of  1876,  c.  188,  §  1,  as  amended  by  St.  of  1879, 
c.  203,  and  it  appears  in  the  same  form  in  Pub.  Sts.,  c.  7,  §  34,  as 
in  St.  of  1890,  c  423,  §  101.  The  §§  101  and  131,  c.  423,  St. 
of  1890,  are  the  same  as  §§  26  and  43,  c.  299,  St.  of  1884,  under 
which  the  decision  in  Commonwealth  v.  McGurty,  ante,  p.  116,  was 
made.  In  that  case  the  ballots  had  been  destroyed  pursuant  to  the 
statute,  and  the  court  admitted  secondary  evidence  of  what  was  on 
the  ballot.  In  the  case  at  bar,  the  ballots  having  been  preserved, 
the  ballot  itself  was  admitted  in  evidence.  It  is  argued  that 
the  words  until  the  requirements  of  law  have  been  complied 
with,"  found  in  §  101,  c.  423,  St.  of  1890,  refer  to  the  provisions 
for  retaining  the  ballots  where  notice  is  given  of  an  election  con- 
test, or  an  application  is  filed  for  a  recount  under  §§  103,  104  or 
105  of  this  chapter,  and  that  when  the  ballots  are  not  retained 
for  these  purposes  they  must  be  destroyed  by  the  clerk ;  that  the 
time  having  expired  for  retaining  the  ballots  for  any  of  these  pur- 
poses in  the  present  case,  neither  the  clerk  nor  anybody  else  could 
be  permitted  to  examine  them,  —  and  that  therefore  the  order  of 
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the  justice  of  the  Superior  Court  that  the  bag  of  ballots  be  pro- 
duced before  the  grand  jury  and  opened,  and  the  subsequent 
retention  of  them  by  the  district  attorney,  and  the  production  of 
them  at  the  trial,  were  each  and  all  in  violation  of  law.  The  pro- 
vision of  St.  of  1890,  c.  423,  for  the  preservation  or  the  destruction 
of  the  ballots,  does  not  in  terms  relate  to  the  use  of  ballots  as  evi- 
dence in  judicial  proceedings  for  the  punishment  of  offences  against 
the  laws  relating  to  elections.  The  same  cliapter  contains  many 
offences  of  this  kind,  and  in  the  trial  of  some  of  them,  according  to 
the  ordinary  course  of  judicial  proceedings,  evidence  of  the  con- 
tents of  a  ballot  might  be  relevant  and  material,  and  even  abso- 
lutely necessary.  If  the  true  construction  of  the  chapter  is  in 
effect  that  the  ballots  should  not  be  used  as  evidence  in  judicial 
proceedings,  undoubtedly  the  courts  must  obey  the  will  of  the 
Legislature  and  reject  the  ballots  themselves  as  evidence,  and, 
perhaps,  also  all  secondary  evidence  of  their  contents.  We  are, 
however,  of  opinion  that  there  is  nothing  in  St.  of  1890,  c.  423,  or 
in  the  preceding  statutes,  from  which  the  proceedings  we  are  con- 
sidering were  taken  which  was  intended  to  affect  the  rules  of  evi- 
dence in  criminal  proceedings  or  the  power  of  courts  to  compel  the 
production  of  the  ballots  as  the  best  evidence,  if  proof  of  what  was 
on  the  ballots  becomes  necessary  for  either  the  prosecution  or  the 
defence.  The  usual  way  of  securing  the  production  of  papers  as 
evidence  is  by  a  subpoena  duces  tecum  issued  in  the  case,  and  the 
court  which  issues  the  subpoena  can,  if  necessary,  order  the  papers 
to  be  impounded  so  long  as  they  are  needed  as  evidence.  Such  a 
proceeding  would  require  the  detention  of  only  the  particular  ballot 
admissible  in  evidence,  and  would  seem  to  be  adequate.  Wiiether 
the  process  used  in  this  case  for  obtaining  the  production  of  the 
ballot  before  the  court  was  the  proper  one  we  need  not  consider, 
for  if  it  were  not,  it  does  not  affect  the  question  of  the  admissibility 
of  the  ballot  as  evidence.  If  the  statute  intended  to  prohibit  the 
examination  of  the  ballots  for  the  purpose  of  obtaining  evidence 
in  support  or  defence  of  a  criminal  charge,  then  it  would  not  be 
competent  for  any  court  to  order  them  to  be  produced  for  that  pur- 
pose by  any  process,  — but  if  the  statute  does  not  so  intend,  then 
a  ballot  which  would  otherwise  be  admissible  as  evidence  cannot  be 
rejected  because  it  has  not  been  brought  before  the  court  by  the 
appropriate  process.  Covunomuealth  v.  Danci^  2  Met.  329. 
The  remaining  exception  was  waived  at  the  argument. 

Exceptions  overruled, 

W.  S.  B.  Hopkins  for  the  defendant. 
F.  A.  Gaskill  for  the  Commonwealth, 
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Cyrus  A.  Stone  v.  Philip  Smith  et  ah 

Reported  ix  159  Mass.  413. 

Suffolk,  May  31;  June  1,  1893  — June  22,  1893.    Present,  Field,  C.  J., 
Allen,  Holmes,  Morton  and  Barker,  JJ. 

Reading  and  W^-itiyig  Qualijication  of  Voter.  Article  XX.  of  Amendments  to 
the  Constitution  of  the  Commonwealth,  providing  that  "  No  person  shall  have  the 
right  to  vote  .  .  .  who  shall  not  be  able  to  read  the  Constitution  in  the  English  lan- 
guage and  write  his  name,"  is  valid. 

Same.  Test  of  Qualification.  The  statute  (section  22  of  chapter  351  of  the  Acts  of 
1892)  providing  that  registrars  of  voters  shall  require  certain  applicants  for  registra- 
tion '*  to  read  at  least  three  lines,  other  than  the  title,  from  an  official  edition  of  the 
Constitution,  in  such  manner  as  to  show  that  he  is  neither  prompted  nor  reciting 
from  memory,"  and  also  "  to  write  his  name  in  the  register,"  is  constitutional. 

Field,  C.  J.  This  is  a  petition  for  a  writ  of  maudamus  against 
the  respondents,  who  are  the  board  of  registrars  of  voters  for  the 
city  of  Lynn.  The  petition  alleges  that  the  board,  when  in  session 
on  the  twenty-eighth  day  of  September  in  the  year  1891,  refused 
to  enter  the  petitioner's  name  on  the  voting  lists,  for  the  reason 
that  it  did  not  appear  that  he  had  paid  any  State  or  county  tax 
within  two  years,  as  required  by  Article  III.  of  the  Amendments 
to  the  Constitution  of  Massachusetts.  The  petitioner  also  alleges 
that  the  respondents  informed  him  that  if  he  should  pay  a  tax  they 
would  also  require  him  to  show  that  he  was  able  to  read  the  Con- 
stitution in  the  English  language  and  to  write  his  name,  as  required 
by  Article  XX.  of  the  Amendments  to  the  Constitution.  The  pro- 
visions of  Article  III.,  requiring  the  payment  of  a  State  or  county 
tax  within  two  years  next  preceding  an  election  as  a  qualification 
for  the  right  to  vote  at  such  election  for  State  officers,  were  abol- 
ished by  Article  XXXII.  of  the  Amendments  to  the  Constitution, 
which  went  into  effect  on  Nov.  3,  1891,  and  there  is  no  reason  to 
believe  that  the  respondents  would  now  refuse  to  enter  the  peti- 
tioner's name  on  the  voting  lists  because  he  has  not  paid  a  tax 
within  two  years. 

The  petitioner,  at  the  argument  in  this  court,  presented  a  brief 
in  his  own  handwriting,  and  read  from  it,  and  it  was  apparent 
that  he  could  read  and  write  the  English  language  easily  and  well. 
The  petitioner's  contention  is  that  under  St.  1892,  c.  351,  §  22, 
the  registrars  must  require  such  a  person  as  he  is    to  read  at  least 
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three  lines  other  than  the  title  from  an  official  edition  of  the  Con- 
stitution, in  such  manner  as  to  show  that  he  is  neither  prompted 
nor  reciting  from  memory,"  and  must  also  require  him  "  to  write 
his  name  in  the  register  ;  "  and  that  such  requirements  are  in  viola- 
tion of  the  rights  secured  to  him  as  a  citizen  of  the  United  States 
by  the  Constitution  of  the  United  States.  The  only  provision 
in  the  Constitution  of  the  United  States,  as  originally  adopted, 
concerning  the  qualification  of  electors  in  the  States  is  that  the 
electors  of  the  members  of  the  House  of  Representatives  of  the 
United  States  "  shall  have  the  qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  State  legislature."  Art.  I.,  §  2. 
When  the  Constitution  of  the  United  States  was  adopted  the 
qualifications  required  of  an  elector  of  a  representative  or  repre- 
sentatives in  the  House  of  Representatives  of  Massachusetts  were 
that  he  should  be  a  male  person  twenty-one  years  of  age,  resident 
in  the  town  where  he  attempted  to  vote  for  the  space  of  one  year 
next  preceding  the  election,  and  should  have  a  freehold  estate 
within  the  town  of  the  annual  income  of  three  pounds,  or  any 
estate  of  the  value  of  sixty  pounds.  Const.  Mass.,  pt.  2,  c.  1, 
§  3,  art.  4.  A  constitution  with  such  restrictions  on  the  right  to 
vote  was  regarded  by  the  framers  of  the  Constitution  of  the 
United  States  as  republican  inform.  Article  XIV.  of  the  Amend- 
ments to  the  Constitution  of  the  United  States,  §  2,  provides  that 

When  the  right  to  vote  at  any  election  ...  is  denied  to  any 
of  the  male  inhabitants  of  such  State,  being  twenty-one  years  of 
age  and  citizens  of  the  United  States,  or  in  any  w^ay  abridged,  ex- 
cept for  participation  in  rebellion  or  other  crime,  the  basis  of  rep- 
resentation therein  shall  be  reduced  in  the  proportion  w^hich  the 
number  of  such  male  citizens  sllall  bear  to  the  whole  number  of 
male  citizens  twenty-one  years  of  age  in  such  State."  This  dis- 
tinctly recognizes  the  right  of  a  State  to  deny  or  abridge  the  right 
to  vote  of  the  male  inhabitants  who  are  twenty-one  years  of  age  ; 
and  it  is  well  known  that  many  of  the  States  have,  from  time  to 
time,  by  an  impartial  and  uniform  rule  of  prohibition,  denied  the 
right  to  vote  to  such  of  their  male  inhabitants  as  were  thought  not 
to  possess  the  qualifications  necessary  for  an  independent  and 
intelligent  exercise  of  the  right. 

Article  XV.  of  the  Amendments  to  the  Constitution  of  the  United 
States  provides  that  The  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States,  or 
by  any  State,  on  account  of  race,  color,  or  previous  condition  of 
servitude."  This  is  the  only  prohibition  on  the  States  contained 
in  the  Constitution  of  the  United  States  which  concerns  the  right 
to  vote.    It  is  settled  that  the  right  to  vote  is  not  one  of  the  privi- 
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leges  or  immunities  of  citizens  of  the  United  States  within  the 
meaning  of  Article  XIV.  of  the  Amendments  to  the  Constitution 
of  the  United  States.  United  States  v.  Cruikshaiik,  92  U.  S.  542  ; 
United  States  v.  Eeese^  92  U.  S.  214;  Ex  parte  Yarbrough^  110 
U.  S.  651  ;  Minor  v.  Bajyj^ensett,  21  Wall.  162.  The  order  dis- 
missing the  petition  must  be 

Affii'med. 
C.  A.  Stone,  pro  se. 
No  counsel  appeared  for  the  respondents. 
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Alonzo  a.  Miner  v.  William  M.  Olin  et  al. 

Reported  in  159  Mass.  487. 

Suffolk,  Sept.  5,  1893— Sept.  30,  1893.     Present,  Field,  C.  J.,  Allen, 
Holmes,  Knowlton  and  Lathkop,  J  J. 

Legislature  can  limit  Names  on  Official  Ballot.  Petitions  against  the  Ballot 
Law  Commissioners  for  a  writ  of  certiorari,  and  against  the  Secretary  of  the  Com- 
monwealth for  a  writ  of  mandamus,  to  compel  the  Secretary  to  put  upon  the  ofticial 
ballot  to  be  used  at  the  next  annual  State  election  the  name  of  the  i^etitioner  as  the 
candidate  of  a  party  for  the  office  of  senator,  which  party  did  not  cast  three  per  cent, 
of  the  entire  vote  cast  for  governor  at  the  preceding  annual  election,  there  not  being 
twenty-five  legal  voters  participating  and  voting  at  the  caucuses  which  elected  the 
delegates  composing  the  convention  that  nominated  the  petitioner,  will  not  lie. 

Field,  C.  J.  These  petitions,  one  against  the  Ballot  Law  Com- 
missioners for  a  writ  of  certiorari,  and  the  other  against  the 
Secretary  of  the  Commonwealth  for  a  writ  of  mandamus,  are 
brought  for  the  purpose  of  compelling  the  Secretary  of  the  Com- 
monwealth to  put  on  the  official  ballot  to  be  used  at  the  next 
annual  State  election  the  name  of  the  petitioner  as  a  candidate 
of  the  Prohibition  party  for  the  office  of  senator  from  the  seventh 
Suffolk  senatorial  district.  The  Prohibition  party  did  not  cast 
three  per  cent,  of  the  entire  vote  cast  for  governor  at  the  last 
annual  election,  and  there  were  not  twenty-five  legal  voters  parti- 
cipating and  voting  at  the  caucuses  which  elected  the  delegates 
who  composed  the  convention  that  nominated  the  petitioner  for 
the  office  of  senator. 

Under  St.  1893,  c.  417,  in  order  to  nominate  by  a  caucus,  or  by 
a  convention  of  delegates  chosen  by  caucuses,  a  candidate  whose 
name  shall  be  put  on  the  official  ballot,  the  presence  of  twenty-five 
qualified  voters  participating  and  voting  is  required  only  in  the 
caucuses  of  a  party  which  polled  less  than  three  per  cent,  of  the 
entire  vote  cast  for  governor  at  the  preceding  annual  election. 
The  other  provisions  in  the  statute  concerning  caucuses  require 
that  each  caucus  shall  have  a  chairman  and  a  secretary  ;  but  it  is 
said  the  presence  of  no  more  voters  is  required,  and  that  two  or 
more  voters  of  any  political  party  polling  three  per  cent,  or  more 
of  the  entire  vote  cast  for  governor  can  hold  caucuses  which  can 
make  nominations,  or  select  delegates  to  a  convention  which  can 
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make  nominations,  that  must  be  put  on  the  official  ballot.  The 
contention  is  that  by  §  71  of  the  statute  a  distinction  is  made  be- 
tween the  qualified  voters  of  a  political  party  which  at  the  preced- 
ing annual  election  polled  for  governor  at  least  three  per  cent, 
of  the  entire  vote  cast  in  the  State  for  that  oflice,"  and  the  qualified 
voters  of  a  political  party  which  polled  less  than  three  per  cent, 
of  such  vote,  and  that  the  effect  of  this  is  to  impair  the  riirhts  of 
the  voters  of  small  political  parties  and  of  the  candidates  of  such 
parties. 

If  nominations  entitled  to  be  put  on  the  official  ballot  are  not 
made  at  a  caucus  or  convention,  they  may  be  made  by  nomination 
papers  under  §  77  of  the  statute,  but  the  nomination  paper  in 
case  of  a  State  senator  must  be  signed  by  qualified  voters  of  the 
district  or  division  not  less  in  number  than  one  for  every  one 
hundred  persons  who  voted  for  governor  at  the  preceding  annual 
State  election  in  such  district  or  division,  but  in  no  case  less  than 
fifty."  It  is  argued  that,  under  these  provisions,  it  is  practically 
impossible  for  a  political  party  wliich  at  the  last  annual  election 
polled  less  than  three  per  cent,  of  the  vote  cast  for  governor  to 
nominate,  in  many  representative  and  senatorial  districts,  any 
candidate  for  senator  or  representative  whose  name  can  be  put  on 
the  official  ballot. 

Section  130  of  the  statute  provides  that  there  shall  be  left  at 
the  end  of  the  list  of  candidates  for  each  different  office  as  many 
blank  spaces  as  there  are  persons  to  be  elected  to  such  office,  in 
which  the  voter  may  insert  the  name  of  any  person  not  printed  on 
the  ballot  for  whom  he  desires  to  vote  for  such  office."  If  a  voter 
spoil  a  ballot  he  may  successively  obtain  two  others,  but  there  is 
no  provision  for  obtaining  more.  (Section  166.)  The  voter  is  per- 
mitted to  remain  in  the  enclosed  space  where  the  marking  com- 
partments are  not  more  than  ten  minutes  ;  and  in  a  compartment 
not  more  than  five  minutes  if  all  the  compartments  are  in  use  and 
other  voters  are  waiting  to  occupy  them.  (Section  167.)  It  is 
argued  that  the  effect  of  all  these  provisions  is  that  voters  gener- 
ally will  not  take  pains  to  write  or  insert  names  in  the  blank  spaces 
to  any  great  extent ;  that  they  are  not  allowed  time  to  do  it  prop- 
erly when  many  blanks  are  to  be  filled  ;  that,  as  it  is  not  required 
in  the  qualifications  of  voters  that  they  should  be  able  to  write  the 
names  of  other  persons  than  themselves,  the  provisions  of  §  164 
for  aiding  such  voters  as  declare  "  that  by  blindness  or  other 
physical  disability  "  they  are  unable  to  mark  their  ballot  are  not 
adequate  ;  and  that  under  the  statute  the  rights  of  all  qualified  per- 
sons to  elect  officers  and  to  be  elected  to  office  are  not  equal,  and 
the  privileges  of  some  are  abridged  in  violation  of  Article  VI.  and 
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Article  IX.  of  the  Declaration  of  Rights.  It  is  argued  on  the  other 
hand  that  the  intention  of  the  statute  was,  and  that  in  practice  the 
effect  of  it  is,  to  render  elections  more  free  than  they  were  before, 
and  that  under  the  statute  a  reasonable  opportunity  is  afforded 
every  voter  to  vote  for  whom  he  pleases,  with  the  least  chance  for 
any  improper  interference  with  the  expression  of  his  will. 

We  have  not  found  it  necessary  to  express  any  opinion  upon  many 
of  the  questions  argued.  The  St.  1893,  c.  417,  is  an  attempt  to 
regulate  in  the  most  minute  way  the  whole  conduct  of  elections. 
It  provides  for  an  official  ballot,  to  be  prepared  by  public  officers 
at  public  expense,  which  the  voter  is  required  to  use,  and  he  is  no 
longer  permitted  to  prepare  his  own  ballot,  except  by  inserting 
names  in  the  blank  spaces  of  the  official  ballot.  Section  145, 
indeed,  provides  that  if  the  ballots  to  be  furnished  to  any  polling 
place  in  a  city  or  town  shall  fail  to  be  delivered,  or  if  after  deliv- 
ery they  shall  be  destroyed  or  stolen,  *'  it  shall  be  the  duty  of  the 
clerk  of  such  city  or  town  to  cause  other  ballots  to  be  prepared 
substantially  in  the  form  of  the  ballots  so  to  be  furnished  and 
wanting,"  and  these  may  be  used  ;  but  there  is  no  provision  in  the 
statute  that  in  any  event  the  voter  may  use  a  ballot  prepared  by 
himself.  The  whole  scheme  involves  the  use  of  an  official  ballot, 
which  is  to  be  the  same  for  all  voters  in  a  voting  precinct,  and  on 
which  the  choice  of  the  voters  is  generally  to  be  indicated  by  a 
mark.  It  is  plain  that  such  a  ballot  cannot  contain  the  printed 
names  of  everybody  who  may  desire  to  be,  or  whom  a  few  persons 
may  desire  to  be,  a  candidate  for  ofHce.  If  such  a  ballot  is  to  be 
used  there  must  be  restrictions  with  reference  to  the  number  of 
the  names  of  candidates  to  be  printed  on  it.  The  petitioner  in 
these  cases  does  not  contend  that  the  provisions  of  the  act  requir- 
ing an  official  ballot  are  unconstitutional.  He  does  not  bring  these 
petitions  in  his  capacity  as  a  voter,  and  complain  that  his  rights 
as  a  voter  are  impaired  by  the  statute.  His  whole  purpose  is  to 
compel  the  Secretary  of  the  Commonwealth  to  print  his  name  on 
the  official  ballot  as  a  candidate  of  his  party  for  senator.  He 
desires  to  avail  himself  generally  of  the  provisions  of  this  stat- 
ute,—  he  wishes  only  that  the  particular  provisions  shall  be  de- 
clared void  which  require  the  caucuses  of  a  party  which  did  not 
poll  at  least  three  per  cent,  of  the  vote  cast  for  governor  at  the 
preceding  election  to  be  composed  of  at  least  twenty-five  voters. 
It  is  plainly  impracticable  to  permit  on  an  official  ballot  the  names 
of  every  candidate  for  office  which  caucuses  composed  of  two  or 
more  voters  may  nominate,  and  the  limitations  upon  the  right  of 
nomination  by  caucuses  contained  in  the  statute  cannot  be  consid- 
ered unreasonable  if  the  provisions  of  the  statute,  generally,  are 
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such  as  the  legislature  can  constitutionally  enact.  If  the  provi- 
sions of  the  statute  requiring  an  official  ballot  to  be  prepared  and 
used  are  unconstitutional,  the  Secretary  of  the  Commonwealth 
cannot  be  compelled  to  prepare  any  official  ballot,  and  therefore 
cannot  be  compelled  to  print  the  petitioner's  name  on  the  official 
ballot ;  if  these  provisions  are  constitutional,  the  clauses  under 
which  the  petitioner's  name  has  been  excluded  are  incidental  to 
the  main  provisions  of  the  statute,  and  some  such  restrictions  are 
necessary  to  carry  into  effect  the  main  purpose  of  the  statute. 

Petitions  dismissed. 

W.  Hamlin  for  the  petitioner. 

A.  E.  PiLLSBURY,  Attorney- General,  for  the  respondents. 
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common^vealth  v.  john  a.  connelly. 
Same  v.  Same. 

Reported  in  163  Mass.  539. 

Bristol,  April  1,  1895  — May  24,  1895.    Present,  Field,  C.  J.,  Holmes, 
Morton,  Lathrop  and  Barker,  JJ. 

Fraudulent  Xomviation  Papei'.  Intent.  The  offences  of  falsely  making  a  nomina- 
tion paper,  and  of  filing  the  same  knowing  it  to  be  falsely  made,  under  the  St.  of 
1893,  c.  417,  ^  321,  may  l)e  charged  in  the  language  of  the  statute  without  alleging 
either  a  fraudulent  intent,  the  manner  or  means  l)y  which  the  paper  was  falsely 
made,  or  the  details  in  respect  to  which  it  was  so  made. 

Same.  The  signing,  by  a  third  person,  of  the  name  of  a  voter  to  a  nomination 
paper,  not  in  his  presence  and  at  his  request,  and  the  subsequent  filing  of  such  a 
paper,  constitute  the  offences  of  falsely  making  a  nomination  paper  and  of  filing  a 
falsely  made  nomination  paper  within  the  St.  of  1893,  c.  417,  §^  78,  321,  irrespective 
of  the  intent  with  which  the  acts  are  done. 

Two  complaints  under  the  St.  of  1893,  c.  417,  §  321,  the  first 
of  which  was  for  falsely  making,  and  the  second  for  filing,  know- 
ing the  same  to  be  falsely  made,  a  nomination  paper. 

The  first  count  of  the  first  complaint  alleged  that  the  defendant, 
on  Nov.  24,  1893,  unlawfully  did  falsely  make  a  certain  nom- 
ination paper  for  the  nomination  of  a  candidate  "  for  alderman 
of  the  city  of  Fall  River.  The  second  count  of  tlie  first  complaint 
alleged  that  the  defendant,  "  unlawfully,  knowingly  and  design- 
edly, did  falsely  make  a  certain  nomination  paper,  .  .  .  which 
said  nomination  paper  said  John  A.  Connelly  did  then  and  there 
.  .  .  falsely  make,  and  did  then  and  there  falsely  and  unlaw- 
fully sign  by  writing  and  signing  on  said  nomination  paper  the 
names  Colgan  Edward,  ...  all  of  which  names  John  A.  Con- 
nelly aforesaid  then  and  there  at  the  time  and  place  aforesaid  did 
on  and  to  the  nomination  paper  aforesaid  falsely  and  unlawfully 
sign." 

The  first  count  of  the  second  complaint  alleged  that  the  defend- 
ant, on  Nov.  24,  1893,  did  file  ...  a  certain  nomination  paper, 
.  .  .  which  nomination  paper  aforesaid  was  falsely  made,  he  the 
said  John  A.  Connelly  aforesaid  then  and  there,  .  .  .  when  he 
...  so  filed  the  nomination  paper  aforesaid,  knowing  said  nomi- 
nation paper  to  be  falsely  made." 
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The  second  count  differed  from  the  first  only  in  alleging  the 
filing  of  a  "  falsely  made  nomination  paper."  Each  complaint 
contained  an  averment  that  both  counts  were  different  descriptions 
of  the  same  acts. 

The  defendant  seasonably  fded  motions  to  quash  the  complaints, 
assigning  as  reasons  therefor  applicable  to  the  first  complaint, 
(1)  that  it  did  not  appear  that  the  defendant  had  any  fraudulent 
intent  in  making  the  nomination  paper  ;  (2)  that  it  was  not  averred 
in  what  manner  or  by  what  means  the  defendant  falsely  made  the 
nomination  paper ;  and,  as  applicable  to  the  second  complaint, 
(1)  that  it  averred  no  fraudulent  intent  in  filing  the  nomination 
paper,  and  (2)  that  it  did  not  aver  in  what  respect  such  paper  was 
falsely  made. 

The  defendant  also  filed  a  plea  to  the  jurisdiction,  in  which  he 
alleged  that  the  St.  of  1893,  c.  417,  was  unconstitutional,  in  that 
the"  provisions  requiring  voters  signing  nomination  papers  to  sign 
the  same  in  person,  and  to  add  thereto  their  places  of  residence 
with  street  and  number,  if  any,  gave  to  a  certain  class  of  citizens 
political  powers  and  privileges  which  were  denied  to  another  class 
of  citizens,  to  wit,  those  who  are  physically  disabled  so  that  they 
cannot  read  or  write,  and  those  who  were  citizens  prior  to  the  adop- 
tion of  the  twentieth  article  of  Amendments  to  the  Constitution  of 
the  Commonwealth,  and  who  cannot  write. 

The  motions  to  quash  and  the  plea  to  the  jurisdiction  were  over- 
ruled ;  and  the  defendant  excepted. 

At  the  trial  in  the  Superior  Court,  before  Maynard,  J.,  the  case 
was  submitted  to  the  jury  upon  an  agreed  statement  of  facts,  in 
substance  as  follows  :  — 

Of  the  signatures  on  the  nomination  paper  all  but  six  were  signed 
in  person  by  the  voters  to  whom  the  names  belonged,  and  of  the 
six  signatures  which  were  made  by  the  defendant  four  were  made 
by  him  at  the  request  of  the  persons  bearing  those  names,  and  two 
of  them  before  the  defendant  had  requested  the  persons  bea,ring 
those  names  to  sign  the  paper.  Before  filing  the  nomination 
paper,  however,  the  defendant  notified  the  last  two  persons  that 
he  had  signed  their  names,  stating  the  character  of  the  nomina- 
tion paper  and  the  purpose  in  signing  their  names,  and  received 
from  them  their  assent  and  authority  for  so  doing.  The  defend- 
ant had  no  intention  to  mislead,  deceive,  cheat  or  perpetrate  any 
fraud  by  signing  such  names,  but  believed  that  it  was  lawful  for 
him  so  to  do,  and  he  filed  the  nomination  paper  not  knowing  that 
it  was  falsely  made  other  than  that  he  had  signed  the  names  as 
Stated  above,  l>elieving  that  he  was  authorized  so  to  do,  and  be- 
lieving that  it  was  lawful  and  proper  for  him  to  file  the  paper. 
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The  defendant  requested  the  judge  to  instruct  the  jury  that  upon 
the  agreed  statement  of  facts  the  defendant  was  entitled  to  an 
acquittal ;  but  the  judge  declined  so  to  do,  and  instructed  the  jury 
to  return  a  verdict  of  guilty,  which  was  done  accordingly  ;  and 
the  defepdant  alleged  exceptions. 

J.  W.  Ciimmings  for  defendant. 

A.  J.  Jennings,  District  Attorney,  for  the  Commonwealth. 

Lathrop,  J.  These  are  two  complaints,  each  in  two  counts, 
under  the  St.  of  1893,  c.  417,  §  321,  the  .first  for  falsely  making, 
and  the  second  for  filing,  knowing  the  same  to  be  falsely  made, 
a  nomination  paper.  The  material  parts  of  §  321  are  as  follows  : 
"  Whoever  falsely  makes  .  .  .  any  certificate  of  nomination  or 
nomination  paper,  or  any  part  thereof,  ...  or  files  any  certificate 
of  nomination  or  nomination  paper,  .  .  .  knowing  the  same  or 
any  part  thereof  to  be  falsely  made,  .  .  .  shall  be  punished,"  etc. 

Motions  were  made  to  quash  the  complaints  because  no  fraudu- 
lent intent  was  alleged  either  in  the  making  or  the  filing  of  the 
paper,  and  because  the  manner  or  means  in  which  the  paper  was 
falsely  made  was  not  alleged. 

We  are  of  opinion  that  the  motions  to  quash  the  complaints  were 
rightly  overruled.  The  offences  charged,  of  making  and  of  filing, 
respectively,  are  purely  statutory  offences,  and  it  was  enough  to 
charge  them  in  the  language  of  the  statute. 

In  Tull^i  V.  Commomvealth,  4  Met.  357,  it  was  said  by  Chief 
Justice  Shaw:  *'When  the  statute  punishes  an  offence  by  its 
legal  designation,  without  enumerating  the  acts  which  constitute 
it,  then  it  is  necessary  to  use  the  terms  which  technically  charge 
the  offence  named  at  common  law.  .  .  .  But  we  think  this  is  not 
necessary  when  the  statute  describes  the  whole  offence,  and  the 
indictment  charges  the  crime  in  the  words  of  the  statute."  See, 
also,  Commonwealth  v.  Harris^  13  Allen,  534,  539  ;  Commonicealth 
V.  Barrett,  108  Mass.  302. 

We  have  no  occasion  to  consider  whether  the  first  count  of  the 
first  complaint  suflSciently  sets  forth  in  what  manner  or  by  what 
means  the  defendant  falsely  made  said  nomination  papers,  for  the 
manner  and  means  are  fully  set  forth  in  the  second  count.  The 
counts  are  for  the  same  offence,  and  the  motion  to  quash  is  to  the 
whole  complaint,  and  not  to  any  particular  count  thereof. 

The  gist  of  the  offence  in  the  second  complaint  is  that  the 
defendant  filed  the  nomination  paper  knowing  the  same  to  be 
falsely  made. 

As  to  the  first  ground  assigned  in  the  motion  to  quash,  the 
authorities  above  cited  show  that  it  was  suflScient  to  set  out  the 
offence  in  the  words  of  the  statute. 
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The  second  complaint  does  not  set  out,  in  either  count,  in  detail, 
in  what  respect  the  nomination  paper  was  falsely  made.  But  the 
offence  charged  is  purely  a  statutory  offence,  and  it  was  enough 
to  charge  it  in  the  words  of  the  statute.  Tally  v.  Commonwealth^ 
uhi  infra;  Commonnjealth  v.  Fernj^  146  Mass.  203,  208. 

The  remaining  question  is  whether  the  judge  erred  in  refusing 
to  instruct  the  jury  in  each  case  to  return  a  verdict  of  not  guilty. 
Section  78  of  the  St.  of  1893,  c.  417,  provides:  "  Every  voter 
signing  a  nomination  paper  shall  sign  the  same  in  person,  and 
shall  add  to  his  signature  his  place  of  residence  with  the  street 
and  number  thereof,  if  any."  The  question  is  what  is  meant  by 
the  words  shall  sign  the  same  in  person."  The  natural  meaning 
of  the  statute  is  that  a  voter  shall,  with  his  own  hand,  write  his 
name  and  address.  If  anything  less  than  this  is  permitted  the 
signing  must  be  done  at  the  request  of  the  voter  and  in  his 
presence.  Previous  authority  or  subsequent  ratification  is  not 
enough.  To  hold  otherwise  would  be  to  give  no  effect  to  the 
words  in  person."  There  is  nothing  in  the  agreed  facts  to  show 
that  any  one  of  the  six  names  written  by  the  defendant  was  written 
in  the  presence  of  the  voter  to  whom  it  belonged. 

No  fraudulent  intent  is  necessary  to  constitute  the  offence.  It 
is  immaterial  that  the  defendant  did  not  intend  to  break  the  law. 
It  is  enough  that  he  did  the  things  made  offences  by  the  statute. 
Commomvealth  v.  Farren^  9  Allen,  489  ;  Commonwealth  v.  Oood- 
man^  97  Mass.  117;  Commonwealth  v.  Emmons^  98  Mass.  6; 
Commonwealth  v.  Wentworth,  118  Mass.  441  ;  Commonwealth  v. 
Shea,  150  Mass.  314,  315;  Commonwealth  v.  Gray,  150  Mass. 
327  ;  Commomvealth  v.  Warren,  160  Mass.  533. 

When,  therefore,  the  defendant  signed  the  names  of  the  six  voters 
to  the  nomination  paper  he  falsely  made  such  paper,  and  when  he 
filed  such  paper  he  filed  a  falsely  made  nomination  paper,  how- 
ever innocent  his  intention  may  have  been. 

It  is  contended,  however,  that,  as  it  is  admitted  that  the  defend- 
ant did  not  know  that  the  paper  was  falsely  made  other  than  that 
he  signed  the  names  as  before  stated,  believing  that  he  was  author- 
ized so  to  do,  and  that  it  was  lawful  and  proper  for  him  to  file  the 
paper,  the  jury  would  not  be  warranted  in  convicting  him  of  the 
offence  set  forth  in  the  second  complaint. 

It  was  undoubtedly  incumbent  upon  the  government  to  prove 
that  when  the  defendant  filed  the  paper  he  knew  that  it  was 
falsely  made.  But  this  is  not  the  case  of  one  person  making  the 
paper  and  another  person  filing  it.  The  defendant  himself  made 
the  paper  and  filed  it.  The  statute  points  out  how  the  paper  is  to 
be  made,  namely,  that  it  is  to  be  signed  by  the  voters  "in  person." 
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He  is  presumed  to  know  what  the  statute  requires,  and  what  the 
statute  means.  When  the  government  had  shown  the  facts,  the 
presumptions  of  law  warranted  a  conviction. 

The  case  of  Commonwealth  v.  Bradford^  9  Met.  268,  relied  on 
by  the  defendant,  was  an  indictment  under  the  Revised  Statutes, 
0.  4,  §  G,  which  provided  that  "if  any  person,  knowing  himself 
not  to  be  a  qualified  voter,  shall,  at  any  election,  wilfully  give  in 
a  vote  for  auy  ollicers  to  be  then  chosen,  he  shall  forfeit"  a  cer- 
tain sum.  The  word  "  wilfully  "  was  held  to  mean  "designedly, 
purposely,  with  an  intent  to  claim  and  exercise  the  right  of  suf- 
frage." The  main  issue  in  the  case  was  whether  the  defendant 
had  had  a  domicile  in  Boston  for  six  months  before  the  election. 
At  the  trial  in  the  court  below  the  jury  had  been  instructed  that 
the  fact  that  the  defendant  had  consulted  counsel  with  reference 
to  his  right  to  vote,  and  had  received  an  aflirmative  answer,  could 
not  be  regarded  as  negativing  a  knowledge  on  his  part  of  his  want 
of  the  legal  qualification  to  vote.  It  was  said  by  Chief  Justice 
Shaw,  with  reference  to  this  aspect  of  the  case  ;  "In  order  to 
convict  a  party  under  this  statute,  which  is  extremely  liberal  in 
this  respect,  it  is  necessary  to  prove,  not  only  that  the  party  had 
no  right  to  vote,  but  that  he  knew  it.  As  this  qualification  de- 
pends upon  domicile,  and  that  is  often  a  complicated  question  of 
law  and  fact,  we  have  no  doubt  that  if  the  voter  in  good  faith, 
and  with  an  honest  purpose  to  ascertain  the  right,  shall  make  a 
true  statement  of  the  facts  of  his  case  to  a  professional  man,  or 
any  other  man  of  skill  and  experience  capable  of  advising  him  cor- 
rectly, the  evidence  of  such  advice,  and  the  facts  upon  which  it 
was  taken,  are  competent  as  bearing  upon  the  question  whether  be 
knew  that  he  had  not  a  right  to  vote." 

In  the  case  at  bar  no  complicated  question  of  law  and  fact  was 
presented,  nor  did  any  question  of  the  effect  of  consulting  counsel 
arise. 

The  defendant  does  not  object  to  the  fact  that  the  court  below 
directed  a  verdict  of  guilty  in  each  case  if  there  was  no  evidence 
from  which  the  jury  would  be  warranted  in  acquitting  him  ;  nor 
does  his  counsel  press  the  plea  to  the  jurisdiction  which  was  filed 
in  the  court  below. 

The  order,  therefore,  must  be 

Exceptions  overruled. 
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James  W.  Cole  v.  George  Tucker  et  al. 

Reported  ix  164  Mass.  486. 

Hampshire,  Sept.  17,  1895 — Oct.  19,  1895    Present,  Field,  C.  J.,  Knowl- 
TON,  Morton,  Lathrop  and  Barker,  JJ. 

Act  providing  an  Official  Ballot  constitutional.  The  act  of  1893,  chapter  417, 
"An  Act  to  codify  and  consolidate  the  laws  relating  to  elections,"  so  far  as  it 
relates  to  the  use  of  an  official  ballot  in  the  election  of  city  officers  is  constitutional; 
and  the  contention  that  the  use  of  the  official  ballot  is  made  compulsory  in  the 
election  of  city  officers,  and  optional  in  the  election  of  town  officers,  and  that  there- 
fore the  statute  is  void  as  partial  and  unequal  in  its  operation  upon  the  rights  of 
voters,  cannot  be  maintained. 

Tort  against  the  election  officers  of  a  ward  in  the  city  of  North- 
ampton to  recover  damages  for  wrongfully  refusing,  as  the  plain- 
tiff alleges,  to  allow  the  ballot  offered  by  him  to  be  deposited  in 
the  ballot  box  at  the  time  of  the  annual  election  of  city  officers  on 
Dec.  4,  1894. 

The  case  was  submitted  to  the  superior  court,  and,  after  judg- 
ment for  the  defendants,  to  this  court,  on  appeal,  upon  agreed 
facts,  the  material  parts  of  which  appear  in  the  opinion. 

C.  G.  Delano  for  the  plaintiff. 

E.  A.  Addis  for  the  defendants. 

Field,  C.  J.  It  is  necessary  in  this  case  to  determine  the  con- 
stitutionality of  statute  1893,  chapter  417,  so  far  as  it  relates  to 
the  use  of  an  official  ballot  in  the  election  of  city  officers.  A 
question  somewhat  like  this  was  discussed  in  Miner  v.  Olin^  159 
Mass.  487,  but  the  court  there  expressed  no  opinion  upon  it. 
The  defendants  in  the  present  case  were  election  officers  at  an 
annual  election  for  city  officers  in  the  city  of  Northampton,  and 
refused  to  allow  the  ballot  offered  by  the  plaintiff'  to  be  deposited 
in  the  ballot  box,  and  the  ballot  was  not  deposited  and  was  not 
counted  in  the  election.  It  was  a  printed  ballot  designated  in 
print  at  the  head  of  it  as  the  Regular  Prohibition  Ticket.  The 
official  ballot  provided  for  use  at  the  election  had  on  it  the  names 
of  the  candidates  of  the  Republican  and  the  Democratic  parties 
for  office,  but  no  other  names,  and  the  plaintiff  wished  to  vote  for 
the  candidates  of  the  Prohibition  party.  The  plaintiff  was  a  duly 
qualified  voter,  whose  name  was  upon  the  check-list. 
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The  qualifications  of  voters  for  town  and  city  officers  are  not 
prescribed  by  the  Constitution  but  by  statute  ;  yet  we  do  not  think 
it  necessary  to  consider  whether,  so  far  as  the  question  in  this  case 
is  concerned,  a  distinction  can  be  made  between  the  powers  of  the 
General  Court  to  prescribe  the  manner  of  casting  ballots  at  elec- 
tions for  city  and  town  officers  and  at  elections  for  State  officers 
or  for  State  representatives  or  senators. 

Article  IX.  of  the  Declaration  of  Rights  of  the  Constitution  is 
as  follows:  "All  elections  ought  to  be  free;  and  all  the  inhab- 
itants of  this  Commonwealth,  having  such  qualifications  as  they 
shall  establish  by  their  frame  of  government,  have  an  equal  right 
to  elect  officers,  and  to  be  elected,  for  public  employments." 
This,  in  terms,  relates  to  inhabitants  having  such  qualifications  as 
are  established  by  the  frame  of  government,  but  we  assume  that 
the  same  principles  apply  to  elections  for  city  and  town  officers. 
In  regard  to  the  right  of  voting  for  State  officers,  where  the  quali- 
fications are  prescribed  by  the  Constitution,  the  court,  in  Capen  v. 
Foster,  12  Pick.  485,  say:  "And  this  court  is  of  opinion  that  in 
all  cases  where  the  Constitution  has  conferred  a  political  right  or 
privilege,  and  where  the  Constitution  has  not  particularly  desig- 
nated the  manner  in  which  that  right  is  to  be  exercised,  it  is 
clearly  within  the  just  and  constitutional  limits  of  the  legislative 
power  to  adopt  any  reasonable  and  uniform  regulations,  in  regard 
to  the  time  and  mode  of  exercising  that  right,  which  are  designed 
to  secure  and  facilitate  the  exercise  of  such  right,  in  a  prompt, 
orderly  and  convenient  manner.  Such  a  construction  would  afford 
no  warrant  for  such  an  exercise  of  legislative  power  as,  under  the 
pretence  and  color  of  regulating,  should  subvert  or  injuriously 
restrain  the  right  itself."    (See  Kinneeny.  Wells,  144  Mass.  497.) 

The  principal  question  then  is  whether  statute  1893,  chapter  417, 
with  respect  to  the  use  of  an  official  ballot,  is  a  reasonable  regula- 
tion of  the  manner  in  which  the  right  to  vote  shall  be  exercised, 
or  whether  it  subverts  or  injuriously  restrains  the  exercise  of  that 
right.  The  provisions  of  the  statute  requiring  the  use  of  an  official 
ballot  do  not  touch  the  qualifications  of  the  voters,  but  they  relate 
to  the  manner  in  which  the  election  shall  be  held.  In  general,  it 
may  be  said  that  the  so-called  Australian  ballot  acts,  in  the  various 
forms  in  which  they  have  been  enacted  in  many  of  the  States  of 
this  country,  have  been  sustained  by  the  courts,  provided  the  acts 
permit  the  voter  to  vote  for  such  persons  as  he  pleases  by  leaving 
blank  spaces  on  the  official  ballot  in  which  he  may  write  or  insert 
in  any  other  proper  manner  the  names  of  such  persons,  and  by  giv- 
ing him  the  means  and  a  reasonable  opportunity  to  write  in  or  in- 
sert such  names.    State  v.  McMillan,  108  Mo.  153  ;  Bowers  v. 
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Smith,  111  Mo.  45;  Detroit  v.  Eush,  82  Mich.  532;  Attorney- 
General  V.  May,  99  Mich.  538  ;  Be  Walt  v.  Bartley,  146  Penii.  St. 
529  ;  /S^a^e  v.  Black,  25  Vroom,  446  ;  State  v.  Z>^7^om,  32  Fla.  545  ; 
Taylor  v.  Bleakley,  39  Pac.  Rep.  1045  ;  Slaymakey  v.  P/i?7/<>s,  40 
Pac.  Rep.  971  ;  Peoj)?e  v.  Wappingers  Falls,  144  N.  Y.  616  ;  Sego 
V.  Stoddard,  136  Ind.  297  ;  Curran  v.  Clayton,  86  Maine,  42  ; 
TF7aYto??i  V.  Zahorik,  59  N.  W.  Rep.  57. 

Without  reciting  in  detail  the  provisions  of  statute  1893,  chapter 
417,  the  material  portions  of  which  relevant  to  the  present  case 
are  referred  to  in  the  opinion  in  Miner  v.  Olin,  uhi  supra,  we  are 
of  opinion  that,  for  the  reasons  given  in  the  cases  cited  above,  the 
provisions  of  the  statute  requiring  the  use  of  an  official  ballot  can- 
not be  declared  unconstitutional.  These  provisions,  as  well  as  the 
provisions  which  are  incidental  to  the  use  of  an  official  ballot,  and 
which  regulate  the  manner  in  which  it  shall  be  prepared  and  used, 
are  such  as  may  properly  be  deemed  necessary  by  the  Legislature 
in  order  to  secure  to  the  voters  a  full  and  fair  election  and  an  ac- 
curate and  honest  count  of  the  ballots,  and  they  do  not  impair  the 
rights  of  the  voters  to  such  an  extent  as  to  warrant  a  court  in 
holding  them  to  be  void  on  the  ground  that  they  are  beyond  the 
constitutional  power  of  the  General  Court. 

The  remaining  contention  of  the  plaintiff  is  that  the  use  of 
the  official  ballot  is  made  compulsory  in  the  election  of  city 
officers  and  optional  in  the  election  of  town  officers,  and  that 
therefore  the  statute  is  void  as  partial  and  unequal  in  its  opera- 
tion upon  the  rights  of  voters.  (See  St.  1893,  c.  417,  §§  129, 
143,  173.)  There  is  nothing  in  the  Constitution  which  requires 
that  the  laws  regulating  elections  for  city  and  town  officers  shall 
be  uniform  throughout  the  Commonwealth,  and  in  some  respects 
the  laws  regulating  elections  in  cities  for  city  officers  have  always 
been  different  from  those  regulating  elections  in  towns  for  town 
officers.  (See  Pub.  Sts.,  c.  7.)  As  the  provisions  of  the  statute 
we  are  considering  do  not  affect  the  qualifications  of  the  voters, 
but  merely  regulate  the  form  of  voting  by  ballot,  it  may  well  be 
that  in  small  towns  it  is  not  always  desirable  or  necessary  that  all 
the  precautions  be  taken  against  mistake,  force,  fraud  or  intimida- 
tion in  elections  which  ought  to  be  taken  in  cities  and  large  towns 
where  there  are  many  voters.  There  are  many  provisions  of  the 
statutes  concerning  elections  which  require  cities  to  do  certain 
things  which  towns  are  not  required  to  do,  and  some  provisions 
concerning  cities  and  towns  are  made  to  take  effect  only  upon  a 
vote  of  the  city  council  or  of  the  inhabitants  adopting  the  provi- 
sions. One  or  two  illustrations  are  sufficient.  By  Article  XI.  of 
the  Amendments  to  the  Constitution  the  General  Court  is  em- 
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powered  to  constitute  city  governments,  and  "to  prescribe  the 
manner  of  calling  and  holding  public  meetings  of  the  inhabitants 
in  wards  or  othei*wise,  for  the  election  of  oflScers  under  the  Consti- 
tution and  the  manner  of  returning  the  votes  given  at  such  meet- 
ings." Chapter  4  of  the  Revised  Statutes  contains  the  general 
provisions  in  force  at  the  time  these  statutes  took  effect  concerning 
the  manner  of  conducting  elections,  but  section  12  of  the  chapter 
is  as  follows :  "In  the  city  of  Boston,  the  several  elections  pro- 
vided for  in  this  chapter  shall  be  conducted  according  to  the  provi- 
sions of  the  act  establishing  the  city  of  Boston,  and  of  the  several 
acts  in  addition  thereto."  Chapter  15,  section  34,  is  as  follows : 
"  The  election  of  town  clerks,  selectmen,  assessors,  school  com- 
mittees and  town  treasurers,  and  also  of  the  moderator  of  the  meet- 
ings held  for  the  choice  of  town  officers,  shall  be  by  written  bal- 
lots ;  and  the  election  of  all  other  town  officers  shall  be  in  such 
mode  as  the  meeting  shall  determine."  (See  Pub.  Sts.,  c.  27, 
§80.)  In  matters  which  concern  the  form  of  holding  elections 
for  city  and  town  officers,  in  the  absence  of  anything  in  the  Con- 
stitution prescribing  the  manner  in  which  such  elections  shall  be 
held,  we  are  of  opinion  that  the  provisions  need  not  be  the  same 
for  all  the  cities  and  towns  of  the  Commonwealth 

Judgment  for  the  defendants. 
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Digest  of  Decisions  of  Supreme  Judicial  Court  relating  to 
Inhabitancy  and  Residence,  139  Mass.  to  158  Mass. 
inclusive. 

1 .  Evidence  inadmissible  on  question  of  domicil.  —  Upon  the 
issue  whether  plaintiff  had  changed  his  domicil  from  Cambridge  to 
a  town  in  another  State  about  October,  1881,  —  evidence  that  in 
the  autumn  of  1880  he  declined  to  accept  a  nomination  for  the 
common  council  of  Cambridge,  or  to  serve,  if  elected,  "on  the 
ground  that  he  had  no  connection  with,  or  interest  in,  the  affairs 
of  Cambridge,"  was  properly  excluded.  Such  evidence,  if  admis- 
sible under  any  circumstances,  could  only  be  admissible  upon  the 
question  whether  at  that  time  he  was  domiciled  in  Cambridge, 
and  this  was  not  in  dispute.  As  evidence  that  the  plaintiff's 
interest  in  Cambridge  was  slight,  and  therefore  that  it  was  prob- 
able that  he  would  some  time  break  ths  connection,  it  is  too 
indefinite  and  remote  to  be  admitted  as  evidence  to  show  that  he 
afterward  actually  abandoned  his  domicil  in  Cambridge  and 
acquired  another  in  Greenland.  Pickering  v.  Cambridge,  144 
Mass.  244. 

2.  Same.  —  Upon  the  issue  whether  plaintiff  had  changed  his 
domicil  from  Cambridge  about  October,  1881,  to  Greenland, 
N.  H.,  evidence  of  a  statement  made  by  him  upon  his  farm  in 
Greenland  in  November,  1881,  to  his  superintendent,  when  giving 
him  instructions  regarding  the  work  on  the  farm,  that  he  had  now 
made  Greenland  his  residence  and  domicil,  and  wished  to  be 
taxed  there,  and  to  vote  there,  and  to  become  a  citizen  of  the  town, 
and  that  he  had  left  Cambridge  as  a  resident ;  and  evidence  of  a 
statement  made  by  him  in  the  autumn  of  1881  to  a  witness,  when 
plaintiff  requested  him  to  go  to  Greenland  and  "  make  and  report 
to  him  an  estimate  of  the  expense  of  making  certain  repairs  and 
improvements  in  the  house  there,"  —  that  the  plaintiff  ''had 
changed  his  residence  from  Cambridge  to  Greenland,  and  that 
he  was  no  longer  an  inhabitant  or  citizen  of  Cambridge,"  —  were 
properly  excluded.  The  declarations  were  in  plaintiff's  favor,  and 
were  made  to  persons  who  in  no  respect  represented  either  the 
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city  of  Cambridge  or  the  town  of  Greenland,  and  were  not  admis- 
sible as  part  of  the  res  gestae.  Id. 

3.  Same.  Upon  the  issue  whether  a  pauper  had  a  domicil  in 
the  defendant  town,  evidence  that,  at  a  previous  time  the  over- 
seers of  the  poor  of  the  town,  upon  notice  from  a  third  town  that 
the  pauper  needed  relief,  took  the  pauper  to  their  town  and 
furnished  relief,  is  inadmissible.  The  overseers  in  such  action 
acted  as  public  officers  and  not  as  agent  of  the  town,  and  the 
action  cannot  be  regarded  as  admissions  by  the  town  or  its  agent. 
South  Scituate  v.  Stoughton,  145  Mass.  535. 

4.  Change  of  domicil  by  insane  person. — If  an  insane  person, 
of  sufficient  mental  capacity  to  change  his  domicil,  in  good  faith 
removes  his  residence  to  another  state,  pending  proceedings  here 
for  the  appointment  of  a  guardian  over  him,  and  if  his  residence 
there  continues  until  his  death,  and  is  assented  to  by  his  guardian 
after  his  appointment,  he  is  such  a  resident  of  that  state  that  its 
courts  have  jurisdiction  of  the  original  probate  of  his  will.  Tal- 
bot v.  Chamberlain.    149  Mass.  57. 

5.  Requirements  of  domicil. — To  acquire  a  domicil  there 
must  be  a  residence  in  the  place  and  an  intention  to  make  that 
place  one's  home.    Viles  v.  Waltham,  157  Mass.  542. 

6.  Declarations  are  evidence.  —  Declarations  of  a  person  accom- 
panying a  change  of  his  abiding  place  have  always  been  held 
competent  to  explain  the  change  as  a  part  of  the  res  gestce ;  but 
declarations  in  such  cases  are  often  admissible  on  a  broader  ground 
than  as  a  part  of  the  act  of  removing  from  one  place  to  another. 
The  intention  of  the  person  removing  is  competent  to  be 
proved  as  an  independent  fact,  and  anything  which  tends  to 
show  his  intention  in  making  the  change  may  be  introduced  if  it 
is  free  from  objection  in  other  particulars.  The  intention  may 
be  inferred  from  acts  and  conduct,  and  conduct  which  tends  to 
show  the  intention  is  competent  for  that  purpose.  Declarations 
which  indicate  the  state  of  mind  of  the  declarant  naturally  have  a 
legitimate  tendency  to  show  intention.  Id. 

7.  Acts  and  conduct  evidence.  —  When  one  has  changed  his 
place  of  abode,  and  the  question  arises  whether  he  intended  to 
change  his  domicil,  all  his  acts  and  conduct  which  fairly  indicate 
his  purpose  in  that  particular  within  a  reasonable  time  before  and 
after  the  event  may  be  put  in  evidence,  together  with  the  declara- 
tions accompanying  such  acts.  Id, 

8.  Pauper  settlement,  test  of.  —  Under  the  statute  defining 
settlement.  Public  Statutes,  chapter  83,  a  residence  in  a  town 
sufficient  to  impose  the  duty  to  pay  personal  taxes  is  sufficient 
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to  confer  the  right  of  settlement.  Oreenfield  v.  Buckland,  159 
Mass.  491. 

Same,  living  on  estate. — A  man  cannot  be  said,  within  the 
meaning  of  Public  Statutes,  chapter  83,  section  1,  clause  4,  to  be 
"living  on"  an  estate  owned  by  him  which  he  does  not  occupy, 
but  which  is  exclusively  occupied  by  another  to  whom  he  has  let 
it.  Id. 


INDEX. 


ACTION  AGAINST  SELECTMEN. 

An  action  can  be  maintained  against  the  selectmen  of  a  town  by  a  person 
whose  name  is  wron^ully  erased  by  them  from  the  register  of  voters  required 
to  be  kept  by  Pub.  Stats.,  chap.  6,  §  13,  if  at  a  meeting  held  for  the  purpose  of 
registration  he  appeared  before  the  selectmen  and  furnished  them  with  proper 
and  sufficient  e^^dence  of  his  qualifications ;  and  proof  is  unnecessary  that  in 
causing  his  name  to  be  erased  the  selectmen  acted  wilfully  and  maliciously. 
Lamed  \.  Wheeler,  106. 

In  such  action  it  is  not  material  whether  the  plaintiff  actually  tendered  his 
ballot  at  the  election,  as  it  could  not  have  been  received,  his  name  not  being 
upon  the  list,  nor  whether  the  tax  collector  had  or  had  not  returned  the  plain- 
tiff's name  as  having  paid  his  tax,  the  injury  done  to  the  plaintiff  not  Ijeing  an 
omission  or  neglect  to  register  his  name,  but  an  erasure  of  the  name.  Id. 

ALDERMEN,  RECOUN-T  BY. 

Where,  upon  petition  to  the  aldermen  for  a  recount  of  votes,  the  larger  num- 
ber of  ballots  were  recounted  by  four  persons  (not  aldermen) ,  two  representing 
each  candidate,  at  a  time  and  in  a  room  where  other  recounts  were  being  made, 
and  no  aldermen  took  any  part  in,  or  supervision  over,  such  recount  or  tabu- 
lation ;  and  where  there  was  evidence  that  marks  upon  certain  ballots  were,  at 
the  recount,  counted  as  votes,  which  were  not  in  fact  votes,  the  recount  is 
invalid.    Haigh  v.  McNally,  55. 

APPORTIONMENT  OF  SENATORS  AND  REPRESENTATIVES. 

The  Constitution  of  the  Commonwealth  does  not  intend  that  the  apportion- 
ment of  senators  and  representatives,  wliich  affects  the  people  of  the  whole 
State,  shall  be  determined  by  any  enumeration  taken  by  officials  of  cities  or 
to\vns,  or  by  the  number  of  voters  ascertained  in  any  other  mode  than  that 
which  it  provides,  but  clearly  intends  that  the  official  enumeration,  taken 
and  returned  to  the  office  of  the  Secretary  of  the  Commonwealth,  under  the 
authority  and  by  officers  of  the  Commonwealth,  shall  be  the  sole  guide  of  the 
General  Court  in  making  the  apportionment.    Opinion  of  Justices,  113. 

Under  the  twenty-second  amendment  to  the  Constitution,  providing  for  the 
taking  of  the  census  and  enumeration  of  the  legal  voters  of  each  city  and  town, 
and  requiring  in  each  city  a  special  enumeration  of  the  legal  voters  residing  in 
each  ward,  which  enumeration  shall  determine  the  apportionment  of  senators  for 
the  periods  between  the  taking  of  the  census,  —  and  also  providing  that  in  such 
apportionment  the  General  Court  shall  divide  the  Commonwealth  into  forty 
senatorial  districts  of  adjacent  territory,  each  district  to  contain  as  nearly  as 
may  be  an  equal  number  of  legal  voters  according  to  the  enumeration  afore- 
said, provided,  however,  that  no  town  or  ward  of  a  city  shall  1^  divided  there- 
for,—  the  General  Court  in  making  such  apportionment  and  division  of 
senatorial  districts  must  be  governed  hy  the  boundaries  of  the  towns  and 
wards  of  cities  as  they  existed  upon  the  first  day  of  May  in  the  year  in  which 
the  census  is  taken,  and  not  as  they  exist  at  the  time  of  such  apportionment 
and  division,  if  in  the  meantime  there  has  been  any  change  in  such  boun- 
daries. Id. 
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APPORTIONMENT  OF  SENATORS  AND  REPRESENTATIVES— Co/ic/i«ferf. 

The  twenty-first  article  of  amendment  of  the  Constitution,  as  it  contains 
similar  provisions  in  regard  to  the  enumeration  of  the  legal  voters  of  each 
city  and  town,  and  the  apportionment  of  representatives  in  accordance  there- 
with, must  receive  the  same  construction  as  the  twenty-second  article  of 
amendment,  in  determining  the  proper  boundaries  of  towns  and  wards  of 
cities  to  be  considered  in  making  the  apportionment  of  representatives.  Id. 

Under  the  twenty-first  and  twenty-second  amendments  to  the  Constitution  of 
the  Commonwealth  there  must  be  an  enumeration  of  the  legal  voters  residing 
in  every  ward  of  a  city  which  is  to  constitute  in  the  next  apportionment  the 
whole  or  a  part  of  any  representative  or  senatorial  district.  Such  wards  must 
be  in  existence  on  the  first  day  of  May  of  the  year  in  which  the  census  is 
taken,  and  this  is  the  only  requirement  concerning  the  wards  in  which  a  census 
of  the  legal  voters  is  to  be  taken.  The  new  wards,  if  any,  which  may  be 
created  in  pursuance  of  the  statute  of  1888,  chapter  437,  section  1,  are  the 
wards  intended  to  be  used  in  making  the  next  apportionment  of  senators  and 
representatives.    Opinion  of  Justices,  UO. 

The  twenty-first  and  twenty-second  amendments  to  the  Constitution  of  the 
Commonwealth  require  the  apportionment  of  representatives  and  senators  to 
be  made  by  the  Legislature  at  its  first  session  after  the  return  of  the  enumera- 
tion provided  for  in  said  articles ;  and  until  the  new  apportionment  is  made, 
the  old  apportionment  must  be  followed  in  the  election  of  senators  and 
representatives.  Id. 

The  twenty-first  and  twenty-second  amendments  to  the  Constitution  of  the 
Commonwealth  must  be  construed  with  reference  to  the  facts  existing  at  the 
time  when  they  were  adopted,  and  the  provisions  concerning  wards  must  be 
held  to  apply  to  wards  if  they  exist,  and  not  to  require  that  every  city  should 
be  divided  into  wards.  The  number  of  legal  voters  in  a  city  may  be  such  as 
to  make  it  necessary  that  it  be  divided  into  wards  in  order  properly  to  consti- 
tute the  representative  or  senatorial  districts,  or  the  number  may  be  suf- 
ficient to  constitute  only  a  single  representative  district  or  a  part  of  one.  Id. 

AUSTRALIAN  BALLOT  SYSTEM. 

For  imperfect  marking  of  official  ballot, 
See  Mistake. 

For  constitutionality. 

See  CouNciLLOK. 

BALLOT. 

A  ballot  cast,  at  a  municipal  election  of  a  city,  for  a  candidate  for  an  office, 
who  is  not  elected,  is  a  "ballot  cast  for  any  officer,"  within  the  meaning  of 
those  words  in  the  statute  of  1884,  chapter  299,  section  -13,  prescribing  a  penalty 
for  the  fraudulent  alteration  of  such  a  ballot.   Commonwealth  v.  McGurty^  130. 

If  ballots  otherwise  entitled  to  be  counted  are  marked  "  Cancelled  "  by  the 
mistake  or  fraud  of  an  election  officer,  they  can  be  counted  upon  proof  of  the 
regularity  of  the  ballot,  and  of  such  mistake  or  fraud  on  the  part  of  an  elec- 
tion officer.    Opinion  of  Attorney-General,  47. 

Petitions  against  the  Ballot  Law  Commissioners  for  a  writ  of  certiorari,  and 
against  the  Secretary  of  the  Commonwealth  for  a  writ  of  mandamus,  to  com- 
pel the  Secretary  to  put  upon  the  official  ballot  to  be  used  at  the  next  annual 
State  election  the  name  of  the  petitioner  as  the  candidate  of  a  party  for  the 
office  of  senator,  wliich  party  did  not  cast  three  per  cent,  of  the  entire  vote 
cast  for  governor  at  the  preceding  annual  election,  there  not  being  twenty-five 
legal  voters  participating  and  voting  at  the  caucuses  which  elected  the  dele- 
gates composing  the  convention  that  nominated  the  petitioner,  will  not  lie. 
Miner  v.  Olin,  150. 
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BALLOT  —  Concluded. 

For  mistake  in  name  on  ballot, 

See  Mistake. 
For  mode  of  marking  official  ballot, 

See  Mistake. 

For  ballot  as  evidence, 

See  Evidence. 

CENSUS. 

See  Apportionment  of  Senators  and  Representatives. 

CLERK  OF  CITY,  —  COMPENSATION. 

The  clerk  of  a  city  voting  precinct,  required  by  statute  to  attend  the  meet- 
ing of  such  clerks  within  a  representative  district  on  the  tenth  day  following 
the  election  and  to  make  a  record  of  the  returns  of  votes,  is  entitled,  under  a 
vote  of  the  city  council  fixing  the  compensation  of  such  clerks  at  a  certain  sum 
per  day  "  for  actual  services,"  to  one  day's  pay  for  attending  the  meeting,  but 
not  to  another  day's  pay  for  making  the  record.    Ridgway  v.  Haverhill,  134. 

CLERK  OF  TO^^^. 

For  duty  to  make  proper  return  of  votes. 

See  Returns  of  Votes. 

CONSTITUTION.. 

The  right  of  each  State  to  define  the  qualifications  of  its  voters  is  complete 
and  perfect,  except  as  controlled  by  the  fifteenth  article  of  amendment  to  the 
Constitution  of  the  United  States.  These  qualifications  in  Massachusetts  are 
fixed  by  the  Constitution  of  the  Commonwealth,  and  to  these  provisions  of 
the  Constitution  all  legislation  is  subordinate.  The  Legislature  cannot  add  to 
nor  diminish  the  qualifications  of  a  voter  as  prescribed  l)y  the  Constitution. 
Kinneen  v.  Wells,  123. 

While  the  Legislature  can  make  any  reasonable,  uniform  and  impartial  reg- 
ulation of  the  mode  of  exercising  the  right  of  suffrage,  and  ascertaining  the 
qualifications  of  voters,  it  cannot  add  to  the  prescribed  qualifications ;  nor  can 
it  discriminate  between  different  classes  of  voters,  and  impose  requirements 
upon  one  class  not  imposed  upon  others.  Id. 

Article  XX.  of  Amendments  to  the  Constitution  of  the  Commonwealth,  pro- 
viding that  "  No  person  shall  have  the  right  to  vote  .  .  .  who  shall  not  be  able 
to  read  the  Constitution  in  the  English  language  and  write  his  name,"  is  valid. 
Stone  V.  Smith,  147. 

The  statute  (section  22  of  chapter  351  of  the  Acts  of  1892)  providing  that 
registrars  of  voters  shall  require  certain  applicants  for  registration  "to  read 
at  least  three  lines,  other  than  the  title,  from  an  official  edition  of  the  Consti- 
tution, in  such  manner  as  to  show  that  he  is  neither  prompted  nor  reciting 
from  memory,"  and  also  "to  write  his  name  in  the  register,"  is  constitu- 
tional. Id. 

Petitions  against  the  Ballot  Law  Commissioners  for  a  writ  of  certiorari,  and 
against  the  Secretary  of  the  Commonwealth  for  a  writ  of  mandamus,  to  com- 
pel the  Secretary  to  put  upon  the  official  ballot  to  be  used  at  the  next  annual 
State  election  the  name  of  the  petitioner  as  the  candidate  of  a  party  for  the 
office  of  senator,  which  party  did  not  cast  three  per  cent,  of  the  entu-e  vote 
cast  for  governor  at  the  preceding  annual  election,  there  not  being  twenty -five 
legal  voters  participating  and  voting  at  the  caucuses  which  elected  the  dele- 
gates composing  the  convention  that  nominated  the  petitioner,  will  not  lie. 
Miner  v.  Olin,  136. 

The  act  of  1893,  chapter  417,  "An  Act  to  codify  and  consolidate  the  laws 
relating  to  elections,"  so  far  as  it  relates  to  the  use  of  an  official  ballot  in  the 
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CONSTITUTION  —  ConcZt^ierf. 

election  of  city  officers  is  constitutional ;  and  the  contention  that  the  use  of  the 
official  ballot  is  made  compulsory  in  the  election  of  city  officers,  and  optional 
in  the  election  of  town  officers,  and  that  therefore  the  statute  is  void  as  partial 
and  unequal  in  its  operation  upon  the  rights  of  voters,  cannot  be  maintained. 
Cole  V.  Tucker,  159. 

For  provisions  regarding  the  apportionment  of  senators  and  representatives, 
See  Apportionment. 

For  provisions  regarding  the  count  of  votes  for  councillor, 
See  Councillor. 

COUNCILLOR. 

The  committee  differed  upon  the  question  of  the  authority  of  the  Legislature 
to  go  l^ehind  the  returns  of  votes  for  councillor,  provided  in  Article  XVI.  of 
the  Amendments  to  the  Constitution,  or  to  examine  the  ballots.  Sullivan  v. 
Alleuy  99. 

If  such  power  exists,  it  should  be  exercised  only  upon  satisfactory  prelim- 
inary proof  of  such  substantial  facts  or  well-founded  causes  of  suspicion  as 
would  induce  strong  conviction  that  fraud  or  mistake  might  appear  upon 
such  examination.  Id. 

COUNTING  VOTES. 

See  Ballot. 
Election. 
Mistake. 

CRIME. 

For  fraudulent  intent, 

See  Fraud. 

DOMICIL. 

A  voter  who,  on  October  30,  preceding  the  election  of  representative,  moved 
his  family  and  furniture  to  a  place  outside  the  representative  district  and  there 
took  up  a  permanent  abode,  with  no  intention  of  resuming  his  former  resi- 
dence, has  ceased  to  reside  in  such  district  and  has  .no  right  to  vote  there  at 
such  election.   Mansfield  v.  Hitchings,  3. 

A  voter  who,  having  no  family,  had  spent  the  greater  part  of  the  year  in 
Saugus  for  four  years  previous  to  the  election,  and  had  worked  in  Lynn  and 
boarded  there  during  the  winter  months,  with  the  exception  of  one  winter 
when  he  worked  in  Lynn  ana  boarded  in  Saugus,  being  assessed  and  regis- 
tered as  a  voter  in  Saugus  for  several  years,  was  held,  upon  his  testimony  that 
he  was  only  temporarily  in  Lynn  and  expected  to  return  to  Saugus  the  next 
summer,  to  have  acquired  no  domicil  in  Lynn,  and  to  have  been  qualified  to 
vote  in  Saugus.  Id. 

A  legal  voter  is  a  person  who  has  become  emancipated  from  his  parents,  and 
he  may  acquire  a  domicil  for  himself  in  a  new  ward  within  the  time  occupied 
by  him  in  moving  his  effects.  There  must  be  an  intent  of  some  kind  to  make 
the  new  place  a  home,  and  some  act  in  furtherance  of  that  intent.  Alexander 
V.  Doyk,  59. 

For  digest  of  decisions  of  supreme  judicial  court  (139-163  Mass.),  see  146. 
ELECTION. 

The  mere  fact  that  a  number  of  illegally  registered  votes  were  cast  and 
counted  at  an  election  was  held  by  the  House  of  Representatives  insufficient 
reason  for  avoiding  the  election,  in  the  absence  of  proof  that  the  result  of  the 
election  was  changed  thereby.    Mansfield  v.  Hitchings,  3. 


INDEX. 


171 


ELECTION  —  Co7iclicded. 

In  order  to  set  aside  the  election  of  a  person  returned  as  representative,  it  is 
necessary  not  only  to  prove  that  fraudulent  votes  were  cast  at  the  election,  but 
also  for  whom  they  were  cast.    Alexander  v.  Doyle,  59. 

Where  fraud  is  committed  by  an  election  officer  in  marking  or  oljliterating 
ballots  during  the  official  count,  the  election  will  not  l>e  declared  void,  or  the 
result  changed,  if  such  fraudulent  marks  or  obliterations  can  be  discovered 
and  corrected,  and  the  result  ascertained  as  though  no  mutilation  had  been 
made.  Id. 

Fraud  in  the  conduct  of  an  election  or  in  the  ascertainment  of  the  result  will 
not  avoid  the  election,  unless  (1)  the  fraud  being  eliminated,  the  result  is 
changed ;  or  (2)  unless  the  fraud  is  so  involved  in  the  election  that  it  cannot 
be  defined  and  subtracted  ;  or  (3)  as  to  the  person  returned  as  elected,  unless 
perhaps  he  has  become  personally  so  involved  in  the  fraud  that,  in  the  elimi- 
nation of  it,  he  is  carried  along  under  a  judgment  of  disqualification.  Id. 

The  Senate  will  not  investigate  the  validity  of  votes  cast  and  challenged  at 
the  election  unless  it  appears  that  the  result  might  be  changed  by  such  investi- 
gation.   Hoicard  v.  Neill,  19. 

The  official  return  of  votes,  being  prima  facie  correct,  cannot  l)e  set  aside 
by  proof  that  votes  were  cast  by  persons  not  entitled  to  vote,  unless  it  also  is 
shown  that  the  election  officers  in  receiving  such  votes  acted  dishonestly  or 
collusively,  or  unless  it  is  proved  that  such  votes  were  cast  for  the  successful 
candidate  and  that  their  rejection  would  change  the  result.  Id. 

EVIDENCE. 

At  the  trial  of  an  indictment  under  the  statute  of  1884,  chapter  299,  section 
43,  for  altering  a  ballot  cast  for  a  certain  officer  at  a  municipal  election  of  a 
city,  secondary  evidence  of  the  character  of  the  ballot,  which  has  been 
destroyed  by  the  city  clerk  as  required  by  section  26,  is  admissible.  Com- 
momcealth  v.  McGurty,  130. 

At  the  trial  of  an  indictment  on  the  statute  of  1884,  chapter  299,  section  43, 
for  altering  a  ballot  cast  for  a  certain  officer  at  a  municipal  election  of  a  city, 
if  the  evidence  shows  that  the  ballot  came  from  the  ballot-box  which  was 
actually  used  in  the  election,  it  is  not  necessary  to  show  that  the  ballot  has 
been  cancelled  by  a  mechanical  device,  as  provided  in  section  10  of  the 
statute.  Id. 

An  indictment  on  the  statute  of  1884,  chapter  299,  section  43,  for  altering  a 
ballot  cast  at  a  municipal  election  of  a  city  for  Nelson  S.  Wakefield  for  a  cer- 
tain office,  by  '*  drawing  lines  and  marks  across  the  words  and  name  Nelson 
S.  Wakefield,"  is  sustained  by  proof  that  the  words  and  letters  "  S.  Wake- 
field "  only  were  so  erased  by  the  defendant.  Id. 

Upon  the  question  for  whom  illegal  votes  have  been  cast,  evidence  of  the 
declarations,  associations  and  affiliations  of  the  illegal  voters  ■\%ill  be  received 
as  competent ;  but  such  evidence  must  be  scrutinized  with  great  care  in  giving 
to  it  proper  weiglit  and  effect.   Alexander  v.  Doyle,  59. 

At  the  trial  of  an  indictment  on  the  statute  of  1890,  chapter  423,  section  131, 
for  altering  a  ballot  cast  at  an  annual  State  election,  the  ballot,  M'hich  has  not 
been  destroyed  by  the  town  clerk  pursuant  to  section  101,  but  has  been  pre- 
served and  produced,  with  the  other  ballots  of  the  precinct,  under  an  order 
of  the  superior  court,  before  the  grand  jury  which  found  the  indictment,  is 
admissible  in  evidence.    Commomcealth  v.  Ryan,  145. 

For  effect  of  illegal  votes  upon, 

See  Election. 

To  prove  false  nomination  paper. 

See  Fraud. 
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FRAUD. 

The  Public  Statutes,  chapter  7,  section  57,  providing  that  "  whoever  ...  at 
any  national.  State  or  municipal  election  .  .  .  knowingly  gives  more  than  one 
ballot  at  one  time  of  balloting  at  such  election,  shall  be  punished,"  does  not 
apply  to  ballots  given,  at  a  municipal  election  of  a  city,  upon  the  question  of 
granting  licenses  for  the  sale  of  intoxicating  liquors.  Comjnomoealth  v. 
Howe,  119. 

The  offences  of  falsely  making  a  nomination  paper,  and  of  filing  the  same 
knowing  it  to  be  falsely  made,  under  the  statute  of  1893,  chapter  417,  section 
321,  may  be  charged  in  the  language  of  the  statute  without  alleging  either  a 
fraudulent  intent,  the  manner  or  means  by  which  the  paper  was  falsely 
made,  or  the  details  in  respect  to  which  it  was  so  made.  Commonwealth  v. 
Connelly^  155. 

The  signing,  by  a  third  person,  of  the  name  of  a  voter  to  a  nomination 
paper,  not  in  his  presence  and  at  his  request,  and  the  subsequent  filing  of  such 
a  paper,  constitute  the  offences  of  falsely  making  a  nomination  paper  and  of 
filing  a  falsely  made  nomination  paper  within  the  statute  of  1893,  chapter  417, 
sections  78, 321,  irrespective  of  the  intent  with  which  the  acts  are  done.  Id. 

For  effect  upon  election, 

See  Election. 

HOUSE  OF  RSIPRESENTATIVES. 

The  House,  or  its  committee,  subject  to  its  approval,  has,  under  the  Consti- 
tution, power  to  determine  the  evident  intent  of  the  voter  from  an  inspection 
of  the  ballot,  where  the  strict  letter  of  the  law  has  not  been  complied  with. 
While  its  power  is  absolute,  it  has  been  accustomed  in  such  cases  to  follow  the 
rules  of  law.    Opinion  of  Attorney-General^  47. 

ILLEGAL  VOTES. 

For  effect  on  election, 

See  Election. 

INDICTMENT. 

It  is  no  defence  to  an  indictment  under  the  statute  of  1884,  chapter  299, 
section  43,  for  altering  a  ballot  cast  for  a  certain  officer  at  a  municipal  elec- 
tion of  a  city,  thiX  the  fraud  was  discovered,  and  the  ballot  was  counted  and 
returned  for  the  candidate  for  whom  it  was  intended  to  be  cast.  Coynmon- 
wealth  V.  McGiirty,  130. 

LEGISLATURE. 

For  power  to  regulate  the  registration  of  voters  and  elections, 

See  Constitution. 
For  power  to  apportion  Senators  and  Representatives, 
See  Apportionment. 

LICENSE  OF  SALE  OF  LIQUOR.  • 
For  effect  of  fraudulent  voting  on  the  question. 
See  Fraud. 

MANDAMUS. 

No  mandamus  will  lie  to  enforce  the  right  of  a  person  elected  county  com- 
missioner to  act  as  such,  and  to  prevent  an  intruder  from  performing  the 
duties  of  the  office.    Luce  v.  Board  of  Examiners,  136. 

MARK. 

For  imperfect  or  improper  mark  on  official  ballot, 
See  Mistake. 
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MISTAKE  IN  MARKING  OFFICIAL  BALLOT. 

Ballots  in  the  form  prescribed  by  Act  of  1889,  cliapter  413,  amending  Act  of 
1888,  chapter  43G,  section  10  (the  Australian  Ballot  Act),  although  imperfectly 
marked  by  the  voter,  will  he  counted  if  the  intention  of  the  voter  is  clearly 
ascertainable.    Southwick  v.  Hart,  26. 

The  provisions  of  chapter  413  of  the  Acts  of  1889,  amending  chapter  436  of 
the  Acts  of  1888  (the  Australian  Ballot  Act),  in  prescribing  a  cross  (X)  to  be 
made  by  the  voter,  and  specifying  the  place  for  such  mark  as  the  appropriate 
margin  or  place  opposite  the  name  of  the  candidate  of  his  choice  for  each 
office,  are  directory  and  not  mandatory,  —  so  that  a  ballot  informally  or  im- 
perfectly marked  should  be  counted,  if  it  is  possible  to  determine  the  intention 
of  the  voter.    Shejmrd  v.  Sears,  30. 

The  provisions  of  section  162  of  chapter  417  of  the  Acts  of  1893,  designating 
the  place  on  the  official  l)allot  where  the  voter  shall  mark  the  cross,  are  direc- 
tory rather  than  mandatory  ;  and  the  principle  is  recognized  that  in  all  cases 
the  intent  of  the  voter  should  govern  when  it  can  be  ascertained.  Morgan, 
Pet.,  87. 

Marks  in  form  of  a  cross  (X)  to  the  right  of  the  name  of  a  candidate  on 
the  official  ballot,  not  in  the  square  provided  but  before  and  on  the  line  with 
the  political  designation,  will,  in  an  election  controversy,  be  counted  as  votes 
for  the  candidate  against  whose  name  the  marks  are  made,  especially  where 
the  voter  has  marked  for  candidates  for  other  offices  in  the  same  manner 
throughout  the  ballot.  Id. 

A  voter  who  goes  to  the  polls,  receives  the  official  ballot,  enters  the  com- 
partment, marks  his  ballot  with  a  cross  consistently  throughout,  and  then  de- 
posits it  in  the  ballot-box,  is  presumed  to  have  intended  to  vote;  and,  if 
possible,  the  intention  should  be  given  effect.  Id. 

Ballots  with  the  cross  (X)  marked,  not  in  the  square  or  place  designated, 
but  on  the  line  between  the  residence  and  political  designation  of  a  candidate, 
will  in  an  election  controversy  be  counted  for  such  candidate,  in  absence  of 
proof  that  such  mark  was  intended  to  reveal  the  identity  of  the  voter.  JoJies 
V.  Loring,  36. 

Ballots  with  the  cross  (X)  marked,  not  in  the  square  or  place  designated, 
but  on  the  line  at  the  left  of  the  name  of  the  candidate,  will  in  an  election  con- 
troversy be  counted  for  such  candidate,  in  absence  of  proof  that  such  mark 
was  intended  to  reveal  the  identity  of  the  voter.  Id. 

Ballots  marked  with  a  caret  or  inverted  V,  or  with  a  character  consisting  of 
two  oblique  strokes,  like  a  rude  letter  Y,  in  the  square  designated  on  each 
ballot,  opposite  the  name  of  the  candidate,  will  in  an  election  controversy  be 
counted  for  such  candidate,  in  absence  of  proof  that  such  marks  were  in- 
tended to  reveal  the  identity  of  the  voter.  Id. 

At  a  special  election  for  representative  all  ballots  bearing  the  name  of  but  a 
single  candidate  will  be  counted  for  him,  —  whether  originally  printed  on  the 
ballot  or  printed  upon  a  paster  and  pasted  over  the  original  name,  so  that  but 
one  name  is  visible  for  the  candidate.    Doherty  v.  Haggerty,  45. 

At  such  election  all  ballots  upon  which  the  two  names  appeared,  one  origi- 
nally printed  and  one  affixed  by  paster  to  the  ballot,  and  which  contained  the 
mark  opposite  the  name  of  one  candidate,  will  be  counted  for  that  candi- 
date. Id. 

At  such  election  all  ballots  containing  the  names  of  the  two  candidates,  but 
not  containing  the  X  mark  against  either,  will  be  counted  for  neither.  Id. 

At  a  special  election  for  representative,  where  the  official  ballot  bears  only 
one  name  and  some  official  ballots  are  cast  bearing  such  name  and  none 
other,  but  without  any  X  or  other  mark,  the  ballot  can  be  counted  for  the 
candidate  named.    Opinion  of  Attorney-General,  47. 
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MISTAKE  IN  MARKING  OFFICIAL  BALLOT  —  Continued. 

Where,  at  such  election,  the  official  ballot  bore  the  name  of  only  one  can- 
didate, and  the  printed  name  of  another  candidate  had  been  pasted  in  the 
space  below  it,  and  no  X  mark  was  made  against  either  name,  the  ballot  can- 
not be  counted  for  either  candidate.  Id. 

Where,  at  such  election,  the  official  ballot  bears  the  name  of  only  one  can- 
didate, and  the  X  mark  is  made,  not  in  the  space  to  the  right  of  the  name,  but 
in  various  other  places  on  the  face  of  the  ballot,  it  can  be  counted  for  such 
candidate.  Id. 

A  mark  upon  the  back  or  outside  of  a  ballot  is  not  a  mark  in  the  sense  of 
the  law,  and  cannot  be  counted  as  indicating  the  voter's  choice.  Id. 

Where,  at  such  election,  the  official  ballot  bears  only  one  name,  and  the 
name  of  another  candidate  is  pasted  not  in  the  space  below  it,  but  in  the 
same  space,  but  not  covering  the  name  of  the  first  candidate,  and  the  X  mark 
is  made  in  the  space  to  the  right  of  both  names,  such  ballot  can  be  counted 
for  either  candidate,  according  to  the  voter's  choice,  if  his  intentions  can  be 
determined ;  and  the  writing  or  pasting  of  the  name  of  a  candidate  on  a  ballot 
is  competent  evidence  to  show  his  intention  to  vote  for  such  candidate.  Id. 

Where,  at  such  election,  the  official  ballot  bears  only  one  name,  and  that  of 
another  candidate  is  pasted  over  it,  covering  it,  and  the  X  mark  is  made  in 
the  space  to  the  right  of  it,  such  ballot  can  be  counted  for  the  candidate  whose 
name  is  so  pasted.  Id. 

If  in  such  case  the  paster  does  not  fully  cover  the  name  printed  on  the 
official  ballot,  but  only  partially  obliterates  it,  and  the  X  mark  is  made  in  the 
proper  place,  the  ballot  will  be  counted  for  the  candidate  whose  name  is  pasted, 
if  under  the  circumstances  the  voter's  choice  can  be  determined.  Id. 

The  provisions  of  law  are  mandatory  so  far  as  to  require  some  mark  upon 
the  face  of  the  ballot  sufficient  to  make  it  possible  to  determine  the  voter's 
choice.  The  provision  as  to  "  insertion  "  or  **  filling  in  "  the  name  of  any  can- 
didate in  the  blank  space  at  the  end  of  the  list  of  candidates  is  not  mandatory, 
and  it  is  not  necessary  that  such  "insertion"  or  "filling  in"  should  be  in 
that  particular  space.  Id. 

The  provisions  of  the  statute,  section  162  of  chapter  417  of  the  Acts  of  1893, 
designating  the  place  where  the  voter  shall  mark  the  cross  are  directory 
rather  than  mandatory ;  and  even  if  the  cross  is  not  marked  as  directed,  the 
vote  will  be  counted  if  the  intent  of  the  voter  can  be  ascertained.  Adams  v. 
Moore,  81. 

It  is  not  within  the  intent  or  meaning  of  the  statute,  except  where  expressly 
provided,  that  a  voter  may  signify  his  intention  to  vote  for  more  than  one 
person  by  means  of  a  single  cross.  Id. 

Where  two  representatives  are  to  be  elected  in  a  district,  and  the  names  of 
two  of  the  candidates,  Adams  and  Frost,  appear  one  just  below  the  other  upon 
the  ballot,  a  cross  marked  outside  and  to  the  right  of  squares  opposite  the 
names  —  the  intersection  of  the  cross  being  slightly  below  the  line  beneath  the 
name  of  Adams  and  more  nearly  opposite  the  name  of  Frost  —  will  not  be 
counted  as  a  vote  for  both  or  either  of  the  candidates.  Id. 

Where  the  voter  has  made  a  well-defined  cross  in  the  square  opposite  the 
names  of  each  of  the  other  candidates  of  the  same  party  (excepting  no  mark 
for  sheriff"),  and  in  the  marking  for  representative,  where  there  were  three 
"V^'  candidates  upon  the  ballot,  one  only  to  be  elected,  marks  a  cross  entirely  out- 
^  side  and  above  all  spaces  set  apart  for  each  candidate's  name  and  for  the 
proper  marking  against  the  same,  and  outside  the  horizontal  lines  enclosing 
such  spaces  extended,  so  that  it  is  impossible  to  determine  the  intention  of  the 
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MISTAKE  IX  MARKING  OFFICIAL  BAUDOT  —  Concluded. 

voter,  it  was  held  by  a  majority  of  the  committee  and  by  the  House  that  the 
marlv  so  made  could  not  be  counted  as  a  vote  for  any  of  the  candidates  for 
representative.    Morgan,  Pet.,  87. 

Where  there  are  two  candidates  for  councillor  upon  the  official  ballot,  a 
cross  made  in  the  space  to  the  right  of  the  names,  but  below  and  not  opposite 
either  name,  should  not  be  counted  as  a  vote  for  either  candidate.  Sullivan 
V.  Allen,  99. 

For  rule  to  be  applied  and  e^idence  in  cases  of  incomplete  or  imperfect 
marking  of  official  ballot, 

See  Editorial  Note,  91-97. 

MISTAKE  IN  NAME  OF  CANDIDATE. 

Votes  cast  for  Joseph  Hoicrad  should,  in  an  election  controversy,  l)e  counted 
for  Joseph  Iloicard,  upon  proof  that  the  name  Ilowrad  was  printed  by  mis- 
take upon  certain  ballots,  and  was  intended  for  Howard;  and  that  no  person 
by  name  of  Hotcrad  was  a  kno-^Ti  candidate  for  senator  or  lived  in  the 
district.    Iloicard  v.  Xeill,  19. 

NATURALIZATION. 

Section  7  of  chapter  345  of  the  Acts  of  1SS5,  providing  that  "no  person 
hereafter  naturalized  in  any  comt  shall  be  entitled  to  be  registered  as  a  voter, 
within  thirty  days  of  such  naturalization,"  is  in  conflict  with  the  Constitution 
of  the  Commonwealth  and  is  void,  because  it  adds  to  the  qualifications  of 
voters  prescribed  by  the  Constitution  and  imposes  upon  one  class  of  voters,  — 
newly  naturalized  citizens,  —  a  requirement  not  imposed  upon  all  voters. 
Kinneen  v.  Wells,  123. 

NOMINATION  PAPER. 

For  fraud  in  signing  or  filing, 

See  Fraud. 

PASTERS  ON  OFFICIAL  BALLOT. 

A  voter  can  insert  in  the  space  left  at  the  end  of  the  list  of  candidates  on  the 
official  ballot  the  name  of  the  candidate  for  whom  he  would  vote,  and  making 
the  X  mark  in  the  space  to  the  right  of  the  name  so  pasted,  and  the  ballot 
should  be  counted  for  such  candidate.    Opinion  of  Attorney- General,  47. 

For  mistake  in  pasting  ballot, 

See  Mistake. 

PLEADING. 

A  declaration  alleged  that  an  election  was  to  be  held  on  November  6,  1883 ; 
that  the  plaintiff's  name  was  on  the  register  of  voters  and  he  had  a  right  to 
vote  at  such  election ;  that  on  November  3  the  defendants,  the  selectmen  of 
the  town,  although  they  had  sufficient  evidence  furnished  them  of  his  quali- 
fications as  a  voter,  wrongfully  removed  his  name  from  the  list,  by  which  he 
lost  the  privilege  of  voting.  Held  that,  although  the  declaration  also  adds 
that  the  defendants  wrongfully  refused  to  receive  his  ballot  (on  which  part  of 
the  declaration  the  plaintiff  could  not  rely,  as  he  did  not  tender  a  ballot),  the 
declaration  set  forth  a  good  cause  of  action  for  the  erasure  of  plaintiff's  name 
from  the  register  of  voters.    Lamed  v.  IJlteeler,  106. 

QUALIFICATIONS  OF  VOTERS. 

See  Constitution. 

DOMICIL. 
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READING  AND  WRITING  QUALIFICATION. 

See  Constitution. 

RECOUNT  OF  VOTES  BY  SENATE  OR  HOUSE. 

The  votes  cast  for  senator  in  a  town  in  the  district  will  not  be  recounted  by 
the  Senate  unless  evidence  is  produced  of  such  a  nature  as  to  satisfy  the  Senate 
that  there  was  probable  cause  to  believe  that  a  mistake  had  been  made  in 
ascertaining  or  assuming  the  result  of  the  vote  for  senator  sufficiently  large  to 
change  the  result  of  the  election.   Peck  v.  Reed,  1. 

Where  the  sitting  memljer  was  declared  elected  by  a  plurality  of  five  votes, 
the  mere  fact  that  there  was  a  discrepancy  of  one  vote  between  the  whole 
number  of  votes  cast  for  representative  in  a  town  of  the  district  and  the  num- 
ber of  names  checked  upon  the  voting  list,  —  and  that  at  the  closing  of  the 
polls,  the  register  of  the  patent  ballot-box  used,  owing  to  some  defect  in  its 
mechanism,  indicated  nearly  one  hundred  more  votes  as  cast  than  were  in 
fact  cast  at  the  election,  — is  not  sufficient  reason  for  granting  a  recount  of  the 
votes  of  such  town  by  the  House  of  Representatives.   Haskill  v.  Hopkins,  16. 

After  votes  have  been  recounted  by  the  aldermen  of  a  city,  as  provided  by 
law,  the  votes  will  not  be  recounted  by  the  Senate,  in  an  election  controversy, 
unless  there  are  substantial  and  strong  reasons  for  believing  that  there  was 
fraud  or  error  in  the  recount  of  the  aldermen  which  would  change  the  result. 
Hoicard  v.  Neill,  19. 

The  mere  fact  that  in  recounting  votes  all  the  aldermen  did  not  recount  all 
the  votes,  but  were  divided  into  sub-committees,  all  the  members  of  each  sub- 
committee counting  all  the  votes  assigned  to  such  sub-committee, — and  that 
there  was  some  difference  between  the  first  count  by  the  election  officers  and 
the  recount  by  the  aldermen,  —  will  not  justify  a  recount  by  the  Senate.  Id. 

Votes  will  not  be  recounted  by  the  Senate  unless  the  petitioner  shows  prob- 
able cause  for  believing  that  such  a  mistake  or  fraud  was  committed  in  ascer- 
taining the  result  of  the  vote  as  would  change  the  result  of  the  election.  The 
burden  of  proof  is  upon  the  petitioner.    Southxcick  v.  Hart,  26. 

The  statutes,  section  1  of  chapter  262  of  the  Acts  of  1886  (now  section  104 
of  chapter  423  of  the  Acts  of  1890),  providing  for  a  recount  of  ballots  cast  in 
a  town,  and  giving  the  selectmen  authority,  upon  proper  petition,  to  examine 
the  ballots  and  "determine  the  questions  raised,"  do  not  make  the  selectmen 
a  judicial  tribunal  whose  decision  is  final.  If  the  petitioner  shows  substantial 
and  strong  reasons  for  believing  that  there  was  fraud  or  error  in  the  recount 
by  the  selectmen  sufficient  to  change  the  result,  he  is  then  entitled  to  a 
recount  by  the  House.    Shepard  v.  Sears,  30. 

If  the  selectmen,  by  reason  of  a  mistaken  construction  of  the  law,  improp- 
erly reject  or  admit  ballots  upon  the  recount  by  them,  and  the  result  is  thereby 
affected,  the  petitioner  is  entitled  to  a  recount  by  the  House.  Id. 

The  right  of  recounting  votes  will  be  exercised  only  upon  satisfactory  pre- 
liminary proof  of  such  substantial  facts  or  well-grounded  causes  of  suspicion 
as  would  induce  strong  conviction  that  fraud  or  mistake,  prejudicial  to  the 
contestant,  might  appear  upon  such  examination ;  and  in  the  absence  of  such 
preliminary  proof  the  returns  of  city  and  town  officials  should  stand  as  cor- 
rect.   Jo7ies  v.  Loving,  36. 

The  Acts  of  1888,  chapter  436,  and  of  1889,  chapter  413  (the  Australian 
Ballot  Act),  made  no  change  in  the  rule  governing  the  recount  of  votes  by 
the  House.  The  marks  made  by  voters  upon  the  official  ballots  will  not  be 
recounted  by  the  House  unless  the  petitioner  show  such  substantial  facts  or 
well-grounded  causes  of  suspicion  as  would  induce  strong  conviction  that 
illegal  or  fatally  defective  votes  had  ])een  cast  and  counted,  and  that  their 
number  was  sufficient  to  change  the  result.  Id. 
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The  House  of  Representatives  will  not  recount  votes  for  representative 
merely  l)ecause  the  member  is  returned  as  elected  by  a  majority  of  one  vote, 
and  the  contestant  claims  that  the  count  was  incorrect.    Biid  v.  Rideont,  43. 

Where  the  recount  petitioned  for  to  the  aldermen  is  invalid,  and  the  evidence 
tends  to  show  that  at  such  recount  marks  upon  certain  ballots  were  improperly 
counted  as  votes,  the  House  will  recount  the  votes.    Haigh  v.  McXally,  55. 
For  legality  of  recount  by  aldermen. 

See  Aldermen. 

REGISTRATION  OF  VOTERS. 

The  provisions  of  section  21  of  chapter  298  of  the  Acts  of  1884  — that  after 
the  lists  of  qualified  voters  are  printed  and  posted,  as  required  by  law,  no 
name  shall  be  added  thereto,  unless  the  applicant  for  registration  appears  in 
person  before  the  registrars  or  assistant  registrars  and  proves  his  claim  to  be 
registered  —  were  held  by  a  majority  (five)  of  the  committee  to  be  inamlatort/y 
so  that  persons  whose  names  were  added  to  the  list  after  it  was  so  printed  and 
posted,  without  their  personal  application,  were  not  entitled  to  vote  at  the  en- 
suing election,  and  their  votes,  even  if  received  without  objection,  must  be  re- 
jected as  illegal  upon  an  election  contest.  A  minority  of  the  committee  (two) 
held  that  the  law  was  merely  directory,  and  that  the  votes  of  such  persons  so 
registered,  when  cast  in  good  faith  and  received  without  objection,  should  be 
counted.    Mansfield  y.  Hitchings,  3. 

For  constitutionality  of  statute  postponing  registration  of  newly  naturalized 
citizens. 

See  Naturalization. 

For  improper  erasure  of  name  from  voting  list. 

See  Action-  against  Selectmen. 

REPRESENTATIVES. 

For  apportionment  of, 

See  Apportionment. 

RESIDENCE. 

See  DoMiciL. 

RETURNS  OF  VOTES. 

The  board  of  examiners  of  election  returns  ordered  a  town  clerk,  under  the 
statute  of  1885,  chapter  229,  section  1,  to  transmit  a  new  return  of  the  votes 
cast  in  the  town  for  a  county  commissioner  in  place  of  the  return  first  made 
by  him,  which  did  not  show  where  or  when  the  election  was  held,  or  that  the 
record  was  of  a  meeting  of  the  inhabitants  of  the  town,  unless  inferrible  from 
the  facts  that  it  purported  to  be  certified  by  persons  described  as  "  selectmen 
of  the  town,"  naming  it,  and  was  attested  by  a  person  described  as  "  clerk  of 
said  town."  The  new  return,  besides  having  the  defects  of  the  first  return, 
was  not  certified  by  any  persons  purporting  to  be  selectmen,  and  the  name  of 
the  town  nowhere  appeared  in  it.  A  petition  for  a  writ  of  mandamus  was 
filed  to  compel  the  board  to  receive  the  returns  and  count  the  votes  with  those 
returned  from  the  other  towns  in  the  county,  and  to  declare  the  election  of  the 
petitioner  as  county  commissioner,  and  to  notify  him  thereof.  Held,  that  the 
board  was  not  bound  to  receive  or  treat  either  return  as  valid ;  and  that  the 
petition  was  properly  dismissed.    Luce  v.  Board  of  Examiners,  136. 

SELECTMEN. 

If  the  selectmen,  by  reason  of  a  mistaken  construction  of  the  law,  improp- 
erly reject  or  admit  ballots  upon  the  recount  made  by  them,  and  the  result  is 
thereby  affected,  the  petitioner  is  entitled  to  a  recount  by  the  House.  Shepard 
V.  Sears,  30. 
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SELECTMEN  —  Concluded. 
For  action  against, 

See  Action  against  Selectmen. 

For  finality  of  recount  of  votes  by, 

See  Recount  of  Votes. 

SENATORS. 

For  apportionment  of. 

See  Apportionment. 

VOTE. 

For  effect  of  illegal  voting, 

See  Election. 
Evidence. 

For  mistakes  in  marking  ballot. 

See  Mistake. 

The  right  to  vote  is  fixed  by  the  Constitution, 
See  Constitution. 

WARD  BOUNDARIES. 

See  Apportionment. 
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